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Defendants 


DOCKET ENTRIES 
Proceedings 


Complaint, appearance, exs. a, b and c., Filed 
Summons, copies (1) and copies (1) of Complaint issued 
to deft. No, 1 

Summons, copies (2) and copies (2) of Compl't. issued to 
defts. 2 and 3 
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Proceedings 


Summons, copies (3) and copies (3) of Compl't. issued to 
defts. 4, 5 and 8, #4 ser. 4-3 


Summons, copies (1) and copies (1) of Compl't. issued to 
deft, No. 6 ser 3-27 


Summons, copies (1) and copies (1) of Compl't. issued to 
deft. No. 7 ser 3-29 


Summons, copies (6) and copies (6) of Compl't. rere to 
deft. 9, 11, 14, 15, 16 and 17 #15 ser 3-27; #17 ser: 3-27; 
#16 ser 3- 29; #9 ser 4-3; #14 ser 4-10; #11 ser 4- 16 


Summons, copy (1) and copy (1) of compl't, issued to deft, 
No. 10 ser 3-27 


Summons, copy (1) and Cony, (1) of compl't. issued to deft. 
No. 12 Both ser (# 2&3) 4-3-63 (Indiana) 


Summons, copy (1) and copy (1) of compl't. issued to deft, 
No. 13 ser 4-15 


Appearance of Ward E, Lattin, for deft #1, Filed. 


Answer of deft #15 to complaint; c/m 4-2-63; appearance of 
Herbert D. Morrison. Filed. 


Answer of deft #14 to complaint; c/m 4-15-63; appearance 
of Richard H, Wilmer, Robert P. Stranahan, Jr. Filed. 


Answer of deft #1 to complaint; c/m 4-17; appearance of 
Ward E. Lattin & Meade C. Patrick. Filed, 


Stipulation allowing to & including 4-18-63 for as #1 to 
answer complaint. Filed. 


Stipulation extending time to answer to & including 5- 1-63 
for defts #4-10 inclusive, 12 & 13; appearance of James Ss. 
Gardiner, Filed. 


Summons, copy & copy of complaint issued to ce gos 
ser 4-23 (Md) 


Stipulation extending to & including April 30, 1963 ¢ time for 
deft #17 to respond, Filed. 


Answer of defts 3 & 2 to complaint; c/m 4-22-63; appear- 
ance of Ward E. Lattin and Meade C. Patrick. Filed. 


Answer of deft #17 to complaint; c/m 4-29-63; appearance 
of Frederick H. Livingstone. Filed. 


Answers of defts #4-10, 12 & 13 to complaint; c/ m 5 1-63; 
appearance of James M. McCollough. Filed. 
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Date Proceedings 
1963 


May 7 Answer of deft #16 to complaint; c/m 5-7-63; appearance 
of Raymond E, Gable. Filed. 


May 16 Military affidavit. Filed. 

May 16 Affidavit in support of default, Filed 
May 16 Default vs Harold Justh. By Clerk, (N) 
May 16 Calendared (AC/N) (N) 


May 24 Motion of pltf for summary judgment; P&A; statement; 
c/m 5-24-63; M.C. 5-24-63. Filed. 


June 4 Stipulation extending time for defts #1, 2, & 3 to respond 
to pltf's motion for summary judgment through 6-15-63. 
Filed. 


June 5 Stipulation extending to and including 7-1-63 the time for 
defts 4-10, 12, & 13 to respond to pltf's motion for 
summary judgment, Filed. 


June 5 Stipulation extending time for defts 14-17 to respond to 
pltf's motion for summary judgment. Filed. 


June 14 Answer of defts #1, 2 & 3 to pltf's motion for summary 
judgment; cross-motion for summary judgment; P&A; 
statement; c/m 6-14-63; M.C. 6-14-63. Filed. 


June 17 Answer of defts #14, 15, 16, & 17 to pltf's motion for 
summary judgment; P&A; c/m 6-14-63; exhibit. Filed. 


June 22 Answers of defts #1, 2, & 3 to cross-motion for summary 
judgment of defts #14, 16, & 17; P&A; exhibit; c/m 6-21-63, 
Filed. 


July 2 Response of defts #4-10 incl, 12 & 13 to pltf's motion for 
summary judgment and cross-motion for summary judg- 
ment; M.C. 7-2-63; Statement pursuant to Rule 9(h); 
P&A, Filed. 


July 2 Opposition of defts 4-10 incl, 12 & 13 to cross-motion of 
defts 1, 2, & 3 for summary judgment, Filed. 


July 2 Opposition of defts 4-10 incl, 12, & 13 to cross-motion of 
defts 14, 15, 16, & 17 that judgment be entered in their 
favor;c/m 17-1-63. Filed, 


July 5 Answer of defts 1, 2, & 3 to cross-motion for summary 
judgment of 4-10 incl, 12, & 13; P&A; c/m 7-3-63. Filed. 


July 10 Answer of defts, #14, 15, 16 & 17 to cross-motion of defts 
#1, 2 & 3; P&A; c/m 7-9-63. Filed. 


Sept. 17 


Sept. 18 
Sept. 19 


Sept. 19 


Sept. 24 


Sept. 27 
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Proceedings 


Answer of defts #14, 15, 16 & 17 to cross-motion of defts 
4 thru 10, 12 & 18; P & A; c/m 7-9-63. Filed. 


Consent order vacating default entered against "Harold 
Justh" on May 16, 1963. (N) Curran, J. 


Answer of deft #11; c/m 7-8-63; app. of H. Max Ammerman, 
Filed. 


Response of defts 4 thru 10, 12, 13 to answer of defts 1, 
2, & 3 to cross-motion for summary judgment; c/m' 
7-11-63, Filed. 


Answer of defts 14, 15, 16 and 17 to cross-motion of deft. 
#11 for summary judgment; P&A; c/m 7-24-63. Filed. 


Motion of defts #4,5,6,7,8,9,10,12, & #13 to remove the 
Riggs National Bank of Washington, D.C. as trustee, to 
appoint successor trustee and for an accounting; P&A; 
affidavits; c/m 9-3-63; M.C. 9-4-63. Filed. | 


Motion of United States of America for leave to appear 
amicus curiae; P&A; appearance Louie F. Oberdorfer, 
Phillip R, Miller and Robert Livingston (Dept. of J ustice); 
c/m 9-4-63; M.C. 9-4-63. Filed. 
Stipulation extending time for pltf to respond to motion of 
defts # 4,5,6,7,8,9,10,12, and #13 to remove the Riggs 
National Bank of Washington as trustee, to appoint a 
successor trustee and for an accounting to 9-18-63. Filed. 
Response of pltf to motion of defts #4-#10, 12 and 18 to 
remove Riggs Bank as trustee and to appoint successor; 
c/m 9-17-63, Filed, 


Change of address of attorney for deft #14, Filed, 


Exhibits A and B to pltf's motion for summary judgment 
filed May 24, 1963. Filed. | 


Submission by deft #17 to motion for summary judgment by 
pltf and cross-motions for summary judgment for summary 
judgment without oral argument, Filed. 


Partial transcript of proceedings of 9-19-63, pp. 1-15 
(Rep. Ida Z. Watson, Court's copy). Filed. | 


Order denying motion of defts 4, 5, 6, 7, 8, 9, 10, 12, and 
13 to remove Riggs National Bank of Washington, D.C. as 
trustee, to appoint a successor trustee and for an | 
accounting, (N) Holtzoff, J. 
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Proceedings 


Order granting motion of pltf for summary judgment con- 
struing will; granting cross-motion of deft # 1, 2, and 3 for 
summary judgment; denying cross-motion of deft #4, 5, 6, 

7, 8, 9, 10, 12, 13, 14, 15, 16, and 17 for summary judgment. 
(N) Holtzoff, J. 


Opinion construing will. Holtzoff, J. 
Notice of appeal by defts #4,5,9, 10, and 12 from judgments 


entered 9-27-63 and 10-2-63; deposit by Gardiner, $5.00; 
copies mailed to Hogan and Hartson, H. Max Ammerman, 
Ward E, Latten, Geoffrey Creyke, Jr., Frederick H. 


Livingston, Richard H, Wilmer and Raymond E. Gable. Filed. 


Cost bond on appeal of appellants with the Travelers 
Indemnity Co. in the sum of $250.00 approved Holtzoff, J. 
and filed. 


Notice of appeal by defts #14, 15, 16 and #17; deposit by 
Gable; $5.00; copies mailed to James E, Murray, Ward E, 
Latten, James S. Gardiner and H. Max Ammerman. Filed. 


Cost bond on appeal of defts #14, 15, 16 and #17 with The 
Fidelity and Deposit Co. of Maryland in the sum of $250.00, 
approved and filed 


Order extending time to file and docket record on appeal to 
and including Jan. 3, 1964, for defts numbered 4,5,6,7,8,9, 
10, and 12 and 13, (N) Holtzoff, J. 


Order extending time to file and docket record on appeal 
for defendants #14, 15, 16 and 17 to and including January 3, 
1964, (N) Holtzoff, J. 


Record on Appeal delivered to USCA; Deposit by Gable,$2.30. 
Receipt from USCA for original record. Filed, 


Transcript of proceedings Sept. 19, 1963, pp. 1-89. (Rep. - 
Watson. Court's copy). Filed. 


Consent Order directing Clerk to certify and transmit 
supplemental record to Clerk of Court of Appeals. 
(N) Keech, J. 


Supplemental record delivered to U.S.C.A.; deposit by 
James E. Murray, $.50. 


Receipt from U.S.C.A. for supplemental record. Filed. 


[Filed March 25, 1963] 
COMPLAINT FOR CONSTRUCTION OF WILL 
AND INSTRUCTION TO TRUSTEE 
1, Jurisdiction 

This Court has jurisdiction under its general equity powers to 
construe wills of decedents, domiciled in the District of Columbia, 
affecting property in the District of Columbia, to give instructions to 
trustees administering trusts in the District of Columbia (Title 11, 
$306, District of Columbia Code (1961 Ed.)), and to enter declaratory 
judgments against said property (Title 28, §2201, U.S.C.A. Rule 57, 
Federal Rules of Civil Procedure). The decedent, Joseph S. Justh, 
whose estate is involved herein, was domiciled in the District of 
Columbia, the trustee of his trust estate is located in the District of 
Columbia and all of the assets of said trust estate are located in the 
District of Columbia. The value of the trust estate exceeds $10,000 
as will more fully appear hereinafter. 


2, Plaintiff 

The Riggs National Bank of Washington, D.C., is a national banking 
association having trust powers and is successor by consolidation on 
October 1, 1954, to Washington Loan & Trust Company, a banking 
corporation of the District of Columbia. Plaintiff brings this action 
as trustee under the will of Joseph S. Justh, deceased, to have the will 
construed and to obtain the Court's instruction with respect to the 
distribution of accumulated surplus income of the trust estate created 
by said will and the nature and extent of the interest of the defendants 


in said distribution of accumulated income. 


3, Defendants 
Plaintiff is informed and therefore avers that the defendant's 
addresses indicated in the caption are either the residences of isaid 
defendants or the last known address of said defendants and that they 
constitute the only persons, so far as plaintiff has been able to discover, 


who can claim or have any present interest in the trust estate created 


8 


under said will. Plaintiff believes and therefore avers that defendants 
numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, and 13 are adult citizens 
of the United States and sui juris. 
4, Testator 

Joseph S. Justh, domiciled in the District of Columbia, died on 
May 12, 1950, leaving a Last Will and Testament and codicil thereto 
which was admitted to probate on April 25, 1951, in the United States 
District Court for the District of Columbia holding a Probate Court, 
in Administration Cause No. 75469. A copy of said will and codicil 
thereto are attached hereto as Exhibit "A" and prayed to be read as a 
part thereof, He left as his sole heir-at-law and next of kin his 
daughter, Charlotte S. Holtman. (Defendant numbered 1) 

5. The Will 

Under paragraph SECOND of the will certain real estate located at 
13th and F Streets, Northwest in the District of Columbia was conveyed 
in trust for the benefit of certain persons named in said paragraph, 
these persons to receive annuities in stated amounts. The annuities 
were directed to be paid from the rents to be collected from the lease 
of said real estate. This trust was directed to be terminated twenty 
(20) years from and after the death of the testator, May 12, 1950. 
Paragraph FOURTH directs the trustee to sell the trust property in 
its hands upon termination of the trust and from the net proceeds of 
sale to pay certain cash bequests, i.e. specific amounts of money, to 
named legatees. The remainder of said net proceeds of sale of the 
trust property, including any lapsed cash bequests, are directed to be 
divided by the trustee into four (4) equal shares and to be distributed 
among four (4) named charitable organizations (defendants numbered 
14, 15, 16 and 17) 

Paragraph FIFTH of the Will authorized the Trustee to borrow such 
sums as would be necessary to pay administration expenses, taxes and 
other charges against the testator's estate should his separate estate 


be insufficient to’ pay such charges. Repayment of the loan was to be 
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made as rapidly as possible from the net rents derived from the trust 


property in excess of amounts necessary to pay the annuities. 

In addition, paragraph FIFTH provides that, in the event net rents 
received from the trust property are more than sufficient to pay 
annuities, such surplus income shall be retained in the hands of the 
plaintiff until the termination of the trust. If annual rental is insuffi- 
cient to pay the annuities, the accumulated surplus income is to be 
used to make up any deficiencies in annual annuity payments. 

6. The Trust Fund | 

As of the date of the filing of the Complaint, the trust estate is 
comprised of the real estate valued at approximately $325,000, | 
accumulated surplus income of approximately $65,000 and a claim for 
refund of federal fiduciary income taxes in the sum of EY 
$56,858.61, as set forth hereinafter. 

7. The Questions 

Plaintiff has asked instructions of the Court at this time by reason 
of the following: Under Section 162(a) of the Internal Revenue Code of 
1939, as amended, any amount permanently set aside for purposes 

specified in Section 23(0) of said Code entitles the trustee to claim such 
amount as a deduction before the computation of the tax to be paid by 
the trustee. The purposes specified in Section 23(0) are descriptive 
of the four (4) charitable organizations named in testator's will as 
ultimate residuary legatees (defendants numbered 14, 15, 16 and 17.) 
Plaintiff was advised by counsel that, under the facts and circum- 


stances, the surplus income of the trust was being permanently set 


aside for charitable purposes within the meaning of Section 162(a) of 
the Internal Revenue Code of 1939, as amended. Accordingly, plaintiff 
filed timely claims for refund of all federal fiduciary income taxes 
paid by plaintiff on such surplus income for the years 1951 through 
1960, inclusive, The claims for refund were disallowed by the, District 
Director of Internal Revenue at Baltimore, Maryland, : 
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Thereupon, plaintiff brought suit against the United States in the 
United States Court of Claims to recover the fiduciary income taxes 
paid by the plaintiff on said surplus income for the period of 1951 
through 1960, inclusive, on the ground that the surplus income of the 
trust was being permanently set aside for charitable purposes. The 
amount of taxes paid was $42,797.79. In addition, plaintiff has paid a 
federal fiduciary income tax for the year 1961 in the amount of 
$6,803.72 and filed a claim therefor. For the year 1962, plaintiff will 
be required to pay a federal fiduciary income tax of approximately 
$7,257.10 and file a claim for refund thereof, 

Until it is determined whether or not said surplus income is being 
permanenily set aside for charitable purposes within the meaning of 
Section 162(a) of the Internal Revenue Code of 1939, as amended, plain- 
tiff will be required to continue to pay said federal fiduciary income 
taxes throughout the remaining years of the duration of the trust and 
file claims and suit for refund of said taxes. 

Charlotte §. Holtman, sole heir of testator, (defendant numbered 1) 
filed a brief amicus curiae in said Court of Claims action, asserting 
that the testator had died intestate with respect to the surplus income 
and that she was entitled to such income upon termination of the trust. 


Elmer and Jeanette Justh, nephew and niece-in-law, respectively, of 


the testator (defendants numbered 4 and 5) also filed a brief amicus 


curiae, contending that they were entitled to share in the surplus income 
as annuitants of the Joseph S. Justh Trust. 

After consideration of the report of the Trial Commissioner 
(attached hereto as Exhibit "B"), exceptions thereto and briefs of the 
parties, the briefs of the amici curiae and oral argument of counsel, 
the Court of Claims decided that all further proceedings in the Court 
of Claims should be suspended until plaintiff had obtained construction 
of the Joseph S. Justh Last Will and Testament by this Court. A copy 
of the Order of the Court of Claims is attached to this Complaint as 
Exhibit "C". 
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In view of the foregoing, the plaintiff seeks the instruction of this 
Court on the following questions with respect to the disposition of 
accumulated surplus income upon termination of the trust: 


1. Are the four (4) charitable organizations, taking the remainder 


of the net proceeds of the sale of the trust property after payment of 
specific bequests upon termination of the trust, entitled to the accumu- 
lated surplus income as part of said proceeds of sale? 

2. Are the annuitants of the trust or the beneficiaries of specific 
bequests entitled to share in the accumulated surplus income upon 
termination of the trust? | 

3. Does the accumulated surplus income pass as intestate property 
to the testator's sole heir and next of kin upon termination of the trust? 

WHEREFORE, in view of the aforesaid Order of the Court of 
Claims, and plaintiff being advised by counsel that it is necessary that 
plaintiff be instructed as to its duty in regard to the distribution of 
the accumulated surplus income under the Last Will and Testament of 
Joseph S. Justh, deceased, and the rights and interests of the defendants 
herein, plaintiff prays as follows: 

1, That process issue against the defendants requiring them and 
each of them to answer this Complaint and set forth their respective 
contentions regarding the meaning of the provisions of the Last Will 
and Testament of Joseph S. Justh, deceased. 

2. That notice by publication or otherwise be given to such of the 
defendants as may be non-residents of the District of Columbia who do 
not voluntarily appear and answer. 

3. That plaintiffs be instructed as to its duty regarding the ques- 
tions presented in paragraph numbered 7 of this Complaint. 

4, That plaintiff be authorized to pay out of the principal or income 
of the trust estate its reasonable costs, expenses, and counsel fees in 
connection with this proceeding. 
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5, That plaintiff be given such other and further relief as to the 
Court may seem just and proper. 


THE RIGGS NATIONAL BANK OF 
WASHINGTON, D.C. 


BY: /s/ E.B. Shaw 
Vice President & Trust Officer 


HOGAN & HARTSON 
BY: /s/ Arthur J, Phelan 
BY: /s/ Frederick M. Bradley 
BY: /s/ James E, Murray 
*x* * * 


eee 


EXHIBIT "A" [ Will of Joseph A. Justh] 

I, JOSEPH S. JUSTH, of the City of Washington, District of 
Columbia, being of sound and disposing mind, memory and understanding, 
do make, publish and declare this to be my last Will and Testament, 
hereby revoking all testamentary dispositions by me at any time here- 
tofore made. 

FIRST: I direct the payment of my just debts, funeral expenses and 
the costs of the administration as soon after my death as may be prac- 
ticable. 

SECOND: I give and devise, in fee simple, the real estate owned 
by me at the northwest corner of Thirteenth and F Streets, Northwest, 
known as Lot 800 in Square 253, improved by premises, 1301 F Street, 
Northwest, in the District of Columbia, to The Washington Loan and 
Trust Company, a banking corporation of the District of Columbia, in 
and upon the following uses and trusts: 

[2]}* To take possession of the same, collect the rents, revenues 
and income therefrom, manage the same and after deducting all proper 
expenses incident thereto they shall pay and turn over the net income \ 
arising therefrom _as follows: SONGS 


*The numbers in brackets have been added by counsel to facilitate 
reference to the paragraphs in each section of the Justh Will. 


Ex, A (Conta) 
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[3] To Mrs, Charlotte S. Brown, of Louisville, Kentucky, the sum 
of One Hundred Seventy-five Dollars ($175. 00) per month. On her 
death the said sum shall be paid to her two children in equal shares and 
to the issue of either of them who may then be deceased or who may 
thereafter die. 

[4] To my nephew Elmer S. Justh, of Washington, D.C., the sum of 
Forty Dollars ($40.00) per month. Upon his death said sum of $40. 00 
shall be paid to his widow, if living. Upon her death said sum of 
$40.00 shall be paid to this issue, per stirpes, | 

[5] To Jeanette Justh, wife of my nephew Elmer Justh, the: sum of 
Sixty Dollars ($60.00) per month. Upon her death said sum of $60. 00 
shall be paid to her issue, per stirpes. 

[6] To my niece, Lydia C. Nevitt, of Washington, D.C., the. sum of 
One Hundred Dollars ($100.00) per month. Upon her death the said 
sum shall be paid to her issue, per stirpes. 

[7] To my niece by marriage, Gertrude Justh, of Baltimore, 
Maryland, the sum of Fifty Dollars ($50.00) per month. 

[8] To Rose Addie Schaeffer, of Danville, Virginia, the sum of 
Fifty Dollars ($50.00) per month, | 

[9] To Rosa Risdon, of Washington, D.C., the sum of One Hundred 
Dollars ($100.00) per month. | ~ 

[10] In the event the net income derived from said property shall 
be insufficient to make the monthly payments provided for in full, then | 
I direct that after the payment of the sum of $175.00 per month to = 
Charlotte S. Brown and her children, the remaining monthly payments 
shall be proportionately reduced to such extent as may be necessary. | 

[11] I direct the trust hereby created shall extend for a panto of 
twenty years from and after my death and no longer. 

THIRD: I hereby give and grant unto my said Trustee full power 
and authority in connection with the management and control of the above 
described real estate, including the power to lease the same on such 
terms and conditions as to it may seem most advantageous. | 


Ex, A (Cont'd.) 
14 

[2] In the event said premises are not leased or in the event the 
lease thereon should expire before the expiration of twenty years from 
and after my death I authorize my said Trustee to lease said premises 
either after my death or after the expiration of any lease thereon upon 
such terms and conditions as it may deem most advantageous, but in 
no event shall said lease extend beyond a period of twenty years after 
my death, 

FOURTH: Upon tle termination of the trust herein created I direct a 
my Trustee to sell said property at the most advantageous price and 
as soon after the expiration of said period as shall in their absolute 
judgment be wise and to execute such instrument or instruments as may 
be necessary to transfer a good fee simple title. 

[2] After the ‘payment of its commission and the fees and expenses 


incident to such sale I direct the net proceeds shall be disposed of as 


follows: 

[3] The sum of Fifty-five Thousand Dollars ($55,000.00) shall be 
paid to Mrs. Charlotte S. Brown, of Louisville, Kentucky, if living, 
and if dead then to her issue per stirpes. 

[4] The sum of Ten Thousand Dollars ($10,000.00) each to Joan 
Brown and Diane Brown, daughters of said Charlotte S. Brown. 

[5] The sum of Twenty-five Thousand Dollars ($25,000.00) to my 
nephew Elmer S. Justh, if living, and if dead then to his widow and 
children in equal shares and to the survivors of survivor of them, the 
issue of any deceased child to take the share to which said child would 
have been entitled if living, per stirpes. 

[6] The gum of Twenty-five Thousand Dollars ($25,000.00) to 
Jeanette Justh, wife of my nephew Elmer S. Justh, if living, and if dead 
then to her children in equal shares and to the survivors or survivor 
of them, the issues of any deceased child to take the share to which 
said child would have been entitled if living, per stirpes. 


Ex, A (Cont 'd.) 
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[7] The sum of Five Thousand Dollars ($5,000.00) each to the 
children of said Elmer S. Justh, the issue of any of them who may then 
be deceased to take the share to which the deceased child would have 
been entitled if living, per stirpes. 

[8] The sum of Seventy-five Thousand Dollars ($75,000. 00) to my 
niece, Lydia C. Nevitt, if living, and if dead then to her issue, per 
stirpes. 

[9] The sum of Ten Thousand Dollars ($10,000.00) to my + niece, 
Adele Smith, if living. 

[10] The sum of Fifteen Thousand Dollars ($15,000.00) to my great 
nephew, Harold Justh, if living, and if dead then to his issue, per stirpes. 

[11] The sum of Fifteen Thousand Dollars ($15,000.00) to my niece 
by marriage, Gertrude Justh, if living. : 

[12] The sum of Twenty Thousand Dollars ($20,000.00) to 2 half 
sister, Rosa Risdon, if living. 

[13] The sum of Fifteen Thousand Dollars ($15,000.00) to my 
friend, Rose Addie Schaeffer, if living, and if dead to her issue, per 
stirpes. 

[14] The sum of Two Thousand Dollars ($2,000.00) to my friend, 
Shirley Bohn, if living. 

[15] Should any of the above beneficiaries be not living at the time 
of the termination of said trust, then the bequests to such beneficiary 
shall lapse and become part of the remainder of said proceeds and be 
disposed of as hereinafter provided with respect thereto. 

[16] The remainder of said said proceeds shall be divided oe my said | 
Trustee into four equal shares. 

[17] One of said equal shares shall be paid to the District of 
Columbia Chapter of the American Red Cross. | 

[18] Another of said equal shares shall be paid to the Salvation 
Army of the District of Columbia. 

[19] Another of said equal shares shall be paid to the Masonic and 
Eastern Star Home of the District of Columbia. | 
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[20] Another of said equal shares shall be paid to the District of 
Columbia Department of the American Legion, It is hoped that this 
bequest will be used if practicable for the assistance of the widows of 
ex-service men. v 

[21] In the event the ‘net proceeds from the sale of said property _ 
shall be insufficient to pay the amount specifically set forth above to the 
individual beneficiaries, then I direct that said payments shall be pro- 
portionately reduced to such an extent as may be necessary. 


FIFTH: All the rest, residue and remainder of my estate, real, | 


personal and mixed, wheresoever situate, of which I may die seized 
and possessed, I direct my Executor to convert into cash as soon after 
my death as may be advantageous. Out of the proceeds, or any cash 
left by me, I direct the payment of the expenses of administration, debts 
and all other charges, such as estate, succession and inheritance taxes. 

[2] In the event said rest, residue and remainder shall be in- se) 
sufficient to pay such charges, then I authorize my said Trustee to 
borrow such sum as may be necessary to pay the same and to secure its| 
repayment by a deed of trust or mortgage upon the real estate herein- 
before described and to repay the same as rapidly as possible from the 
net rents derived therefrom over and above the annuities hereinbefore 
set out. 

[3] In the event that during the period of this trust the net rents 
received from said property shall be more than sufficient to pay said 
annuities, plus the interest and curtails on said loan, I direct that such 
surplus shall be retained in the hands of my Trustee until the termination 
of the trust, or unless the annual rental should thereafter be insufficient 
to pay the annuities. 

[4] Should said annual rentals be insufficient to pay said annuities, 
then to such extent as said rents may be insufficient, said Trustee is 
directed to use any accumulated net rents in its hands for the purpose 
of paying said annuities in full. 
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LASTLY: I nominate, constitute and appoint The Washington Loan 
and Trust Company, a banking corporation of the District of Columbia, 
to be Executor of this my last Will and Testament and direct that no 
bond or other undertaking be required of it in such capacity in any 
jurisdiction wherein it may be called upon to qualify. ! 

IN WITNESS WHEREOF I have hereunto set my hand and aftined 
my seal this 10th day of June, A.D. 1946, 

/3s/ JOSEPH S. JUSTH (SEAL) 

Signed, sealed, published and declared by J OSEPH S. JUSTH, the 
above named testator, as and for his last Will and Testament in the 
presence of us, who, at his request, in his presence and in the’ presence 
of each other, have subscribed our names as witnesses thereto, 

/s/ FRANK L. THOMAS 
Address: 9406 - 2nd Ave., Silver Spring, Md. 

/s/ RUSSELL R. BOHN 
Address: 103 - Grand Ave., Takoma Park, Md. 

/s/ ARTHUR HELLEN 


Address: 801 Colorado Bldg., Washington, D.C. 
[ Codicil] 


I, JOSEPH S. JUSTH, of the City of Washington, District of 
Columbia, do hereby make, publish, and declare this instrument as 
and for a first codicil to my last will and testament dated the 10th day 
of June 1946. 

FIRST. Ihereby revoke the trust for the benefit of ROSE ADDIE 
SCHAEFFER, of Danville, Virginia, found on the second page of my 
said will. Said trust is in the following words and figures: 

"To Rose Addie Schaeffer, of Danville, Virginia, the sum 
of Fifty Dollars ($50.00) per month." 

SECOND. I hereby revoke the direction to my trustee to pay 
upon the termination of the trust the sum of Fifteen Thousand Dollars 
($15,000.00) to ROSE ADDIE SCHAEFFER or her issue. Said direction 
is found on page four of my said will in the following words and figures: 
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"The sum of Fifteen Thousand Dollars ($15,000.00) to my 
friend, Rose Addie Schaeffer, if living, and if dead to her issue, 


per stirpes.” 

LASTLY: Ihereby ratify, republish, and affirm my said last will 
and testament dated the 10th day of June, 1946, in each and every 
respect except insofar as the same is modified by this present codicil. 

WITNESS my hand and seal this 22nd day of May, A.D. 1947. 

; /s/ JOSEPH S. JUSTH (SEAL) 

Then and there signed, sealed, published, and declared by the said 
testator, JOSEPH S. JUSTH, as and for a first codicil to his last will 
and testament bearing date the 10th day of June, 1946, in the presence 
of us, who, at his request, in his presence and in the presence of one 
another have hereunto subscribed our names as attesting witnessess. 

/s/ Faye Hicks 
Address 801 Colorado Bldg, Washington, D.C. 

/s/ Marguerite E. Greiner 
Address 801 Colorado Bldg., Washington, D.C. 

/s/ Roger M. Stuart, Jr. 

Address 801 Colorado Bldg., Washington, D.C. 
/s/ JOSEPH S. JUSTH 


EXHIBIT "B" 


IN THE UNITED STATES COURT OF CLAIMS 
No, 517-47 
(Filed Dec. 22, 1961) 


THE RIGGS NATIONAL BANK OF WASHINGTON, D.C. 
SUCCESSOR BY CONSOLIDATION TO THE 
WASHINGTON LOAN AND TRUST COMPANY, 
TRUSTEE UNDER THE WILL OF JOSEPH S. JUSTH, 
DECEASED v. THE UNITED STATES 


Report of Commissioner 
To the honorable the Chief Judge and Associate Judges of the 
United States Court of Claims: 
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Pursuant to the order of reference in the above-entitled cause the 
following determination and report of the facts is submitted. 

1. Plaintiff, a national banking association, is successor by 
consolidation to the Washington Loan and Trust Company, executor and 
trustee under the will of Joseph S. Justh, who died May 12, 1950. 

2. (a) Decedent's last will and testament was executed on June 10, 
1946. A codicil thereto was executed on May 22, 1947. The text of the 
will Msg set forth in finding 9. 2 

(b) The said will and codicil were admitted to probate on April 25, 
1951, in the United States District Court for the District of Columbia 
(holding a probate court), following the dismissal of a caveat suit filed 
by relatives of the decedent, 3 

3. As of the date of his death, decedent owned (a) personal pro- 
perty, consisting of $4,021.51 in United States Savings Bonds and accrued 
interest thereon, $18,407.08 in savings and checking accounts, and 


jewelry appraised at $5.75,4/ and (b) real estate (land and building), 


comprising the premises at 1301 F Street, northwest, Washington, D.C., 
appraised at a total value of $325,000. 5/ 

4, (a) Decedent's will contained six paragraphs between the 
testamentary clause and the signature clause. The first paragraph 
directed the payment of his "just debts, funeral expenses, and the costs 
of the administration" as soon after his death "as may be practicable." 
The sixth paragraph named the Washington Loan and Trust Company 
as executor of the will. 


1/ The parties agreed at the pretrial conference to rely upon the four 
corners of the will for any determination of the intention of the testator 
that may be necessary in this proceeding. 


2/ The codicil is not reproduced, since no issue in the case is con- 
cerned with it, The content of the codicil is set forth in finding 4(f). 


3/ A second caveat suit, filed 1 year later, was withdrawn. In the 
defense of the caveat proceedings, plaintiff incurred and on due 
authorization paid expenses totaling $18,397.05, including $15,000 for 
attorneys’ fees. 


4/ The total value of the personal property was $22,434.36. 


5/ The total value of the estate was $347,434.36, of which the real 
estate comprised 93.25 percent. 
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(b) The second paragraph of the will devised the real estate to the 
Washington Loan and Trust Company in trust "for a period of twenty 
years * * * and no longer.” The trustee was directed "to take posses- 
sion * * *, collect the rents * * *, and after deducting a}l proper 
expenses * * *" to make payments from the net income to seven named 
persons in stated amounts each month, If the net income derived from 
the property should prove insufficient to make the designated monthly 
payments in full, the trustee was directed to make the specified pay- 
ments to decedent's daughter and her children, and to reduce the 
remaining monthly payments proportionately "to such extent as may be 
necessary." 

(c) The third paragraph of the will gave to the trustee "full power 
and authority" to manage and control the real estate, except that no 
lease was to be made by the trustee which would extend more than 20 
years after decedent's death. 

(d) The fourth paragraph of the will directed the trustee, upon 
termination of the trust, to sell the real estate and from the net pro- 
ceeds of the sale to pay 12 specific bequests, totaling $277,000, the 
remainder of such proceeds to be divided into four equal shares, payable 
to four named charitable organizations. In the event the net proceeds of 
the sale should prove insufficient to pay the specific bequests in full, 
"said payments shall be proportionately reduced to such an extent as 
may be necessary." 

(e) Following is the full text of the fifth paragraph of the will, con- 
taining the residuary clause: 

Fifth: All the rest, residue and remainder of my estate, real, 
personal and mixed, wheresoever situate, of which I may die seized 
and possessed, I direct my Executor to convert into cash as soon 
after my death as may be advantageous, Out of the proceeds, or any 
cash left by me, I direct the payment of the expenses of adminis- 
tration, debts and all other charges, such as estate, succession and 
inheritance taxes. 
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In the event said rest, residue and remainder shall be insufficient 
to pay such charges, then I authorize my said Trustee to borrow 
such sum as may be necessary to pay the same and to secure its 
repayment by a deed of trust or mortgage upon the real estate here- 
inbefore described and to repay the same as rapidly as possible 
from the net rents derived therefrom over and above the annuities 
hereinbefore set out, 

In the event that during the period of this trust the net rents 
received from said property shall be more than sufficient to pay 
said annuities, plus the interest and curtails on said loan, I'direct 
that such surplus shall be retained in the hands of my Trustee until 
the termination of the trust, or unless the annual rental should there- 
after be insufficient to pay the annuities. 

Should said annual rentals be insufficient to pay said annuities, 
then to such extent as said rents may be insufficient, said Trustee 
is directed to use any accumulated net rents in its hands “ee the 
purpose of paying said annuities in full. 

(f) The codicil revoked the annuity ($50 per month) and the bequest 
upon termination of the trust ($15,000) payable to Rose Addie Schaeffer. 
As a consequence of the codicil, the monthly payments required by the 
will were reduced to $525 ($6,300 per year) from the original total of 
$575 ($6,900 per year); and the total of specific bequests payable upon 
termination of the trust was reduced to $277,000 from the original total 
of $292,000. | 

5. (a) At the time decedent executed his will, the real estate 
(which became the trust property) was under lease for a gross rental 
of $16,000 per year, @/ the lease to expire on July 31, 1952. After 
decedent's death, plaintiff leased the premises to another lessee for a 


6/ Prior to decedent's death the rental was increased to $18,000 
per year. 
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10-year period beginning on August 1, 1952, on more favorable terms. 
Under the subsisting lease, expiring July 31, 1962, the lessee has com- 
mitted itself to the payment of (1) a fixed annual rental of $23,940; 
(2) real estate taxes levied against the property; (3) insurance premiums 
covering protection from loss by fire and other hazards; and (4) a sum 
equal to 6 percent of gross sales in the premises in excess of $510,000 
and up to $700,000, and 5 percent of gross sales over $700,000. 

(b) At the time of decedent's death his will provided for monthly 


payments to named beneficiaries of $525, or $6,300 per year. / On 


September 1, 1953, one of the annuitant-legatees (Rosa Risdon) died, 
whereupon the total monthly payments were reduced by $100 to $425, 
or $5,100 per year. All other beneficiaries under the will are still living. 

6. (a) Pending the disposition of the caveat suit, plaintiff made no 
payments of the amounts due monthly to the individual beneficiaries 
under decedent's will, although amounts were regularly set aside for 
the purpose. 

(b) By August 1, 1951, it appeared that the necessary expenses of 
administration, taxes, and debts of the estate would total approximately 
$78,000. On that date, plaintiff borrowed $60,000 with which to pay such 
expenses, agreeing to repay the loan, with interest at 4 percent per 
annum, by August 1, 1956. This loan was secured by the trust property 


and was payable out of the income derived therefrom. 


1/ Prior to the execution of the codicil of May 22, 1947, the amount 
had been $575 per month, or $6,900 per year. 
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(c) On August 3, 1951, plaintiff, as trustee, began making annuity 
payments to the individual beneficiaries, and has since continued them. 
These payments have been as follows: 

Year_ Amount 


1951 4/g9 975.00 
1952 2/ 2,100.00 
1953 3/10, 100.00 
1954 5,100.00 
1955 5,100.00 
1956 5, 100,00 
1957 5,100.00 
1958 5,100.00 
1959 5,100.00 
1960 5,100.00 


— 


Total $57,875.00 


1/ Covering the period May 12, 1950, to December 12, 1951. 
2/ Covering the period December 12, 1951, to April 12, 1952. 
3/ Covering the period April 12, 1952, to December 12, 1953. 


(a) On August 1, 1956, an extension of 5 years was made on the 
unpaid portion of the loan, with interest at 4 3/4 percent per annum. The 
final payment on the loan was made on October 24, 1957, By years, 
these payments were as follows: 

Year Amount 


1953 $20,000.00 
1954 8,500.00 
1955 12,200.00 
1956 10,800.00 
1957 8,500.00 


Total $60,000.00 


(e) From the date of decedent's death until August 1, 1951, the 
surplus income of the trust was used to pay expenses of the adminis- 
tration of the estate and litigation expenses incurred in connection 
with the caveat suit, Thereafter, until October 24, 1957, all of the 
surplus income of the trust was used to repay the $60,000 loan, Since 
that time the surplus income of the trust has been retained by the trustee 
and invested in United States Government obligations and common trust 
funds. 
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7, (a) On the fiduciary income tax returns filed by plaintiff for 
the years 1951 to 1960, inclusive, as trustee under decedent's will, 


the following amounts have been shown as (1) net income subject to 


tax®/ and (2) tax payable. The taxes have been paid. 


Year Taxable income Tax paid 


1951 $3,864.69 $825.69 
1952 4,271.75 1,014.81 
1953 6,731.86 1,764.83 
1954 14,395.42 4,445.85 
1955 16,691.05 5,545.52 
1956 15,780.56 5,096.86 
1957 15,870.02 5,138.91 
1958 1/ 18,501.65 6,465.60 
1959 17,958.53 6,173.28 
1960 18,260.12 6,326.17 


ee ee 


Totals $132,325.65 $42,797.79 
1/ Beginning with the year 1958, and including the years 1959 and 


1960, taxable income as shown on plaintiff's fiduciary income tax 
returns has included, in addition to rents, some income from other 
sources, such as dividends, interest, and net gain from the sale 

or exchange of capital assets. 

(b) Claims for the refund of all of the income taxes paid by plain- 
tiff as trustee under decedent's will, as listed above, were timely filed 
with the District Director of Internal Revenue at Baltimore, Maryland.2/ 
All of the said claims for refund have been disallowed. The present 
suit was timely filed. 

8. (a) Following is a resume of the directions in decedent's will 
for monthly payments, together with some identification of the bene- 
ficiaries now living and of the prospect of payments lapsing before 
termination of the trust. 


8/ No deductions for contributions to charitable organizations were 
claimed in plaintiff's returns, 


9/ The claims for refund were founded on the contention that, in 
computing net income for the taxable years 1951 through 1960, 
plaintiff should have been allowed deductions for amounts permanently 
set aside for charitable purposes. 
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(1) $175 to Mrs. Charlotte S. Brown, daughter of decedent, . Mrs. 
Brown was born October 28, 1906. "On her death the said sum shall 
be paid to her two children in equal shares and to the issue of either of 
them who may then be deceased or who may thereafter die." Mrs. 
Brown and her two daughters are now living. The possibility of these 
payments lapsing before May 12, 1970, is remote. 

(2) $40 to Elmer S. Justh, nephew of decedent. Mr. J we was 
born December 21, 1905. "Upon his death the said sum * * * shall be 
paid to his widow, if living.” Jeanette Justh, wife of Elmer S. Justh, 
is now living, She was born May 14, 1902. "Upon her death said 
sum * * * shall be paid to his issue, per stirpes." The three children 
of Elmer and Jeanette Justh who survived decedent are now living. The 
possibility of these payments lapsing before May 12, 1970, is remote. 

(3) $60 to Jeanette Justh, wife of Elmer Justh, and upon her death 
to her issue, per stirpes. The possibility of these payments lapsing 
before May 12, 1970, is remote. 

(4) $100 to Lydia C. Nevitt, niece of decedent, born October 29, 
1903. "Upon her death the said sum shall be paid to her issue, per 
stirpes." The possibility of these payments lapsing before ey 12, 
1970, is remote. 

(5) $50 to Gertrude Justh, niece by marriage, born anges 23, 
1895. No provision for payment upon her death. Some possibility of 
payments lapsing before May 12, 1970. 


(b) The annuities summarized in the preceding subdivision of this 
finding account for the payments of $425 per month, or $5,100 per year, 
as listed in finding 6(c). There is some possibility of the amount being 
reduced, before May 12, 1970, by $50 per month or $600 per year, 
leaving the estate obligated for payments totaling $4,500 per year. The 
possibility of payments being reduced below $4,500 per year is remote. 

(c) Following is a resume of the directions in decedent's will for 
the payment of specific bequests upon termination of the trust, together 
with some identification of the legatees and of the prospect of : 
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/ 
legacies lapsing before becoming due and payable”! 


(1) $55,000 to Mrs, Brown, decedent's daughter, "if living, and 
if dead then to her issue per stirpes." The possibility of lapse is 
remote, 

(2) $10,000 to each of Mrs, Brown's daughters, Joan and Diane. 
Either or both of these bequests would lapse in the event of the death 
of either or both legatees before May 12, 1970. 

(3) $25,000 to Elmer S. Justh, decedent's nephew, "if living, and 
if dead then to his widow and children in equal shares and to the 
survivor or survivors of them, the issue of any deceased child to take 
the share to which said child would have been entitled if living, per 
stirpes.” The possibility of lapse is remote. 

(4) $25,000 to Jeanette Justh, wife of Elmer, "if living, and if 
dead then to her children * * *," as in the preceding bequest. The 
possibility of lapse is remote. 

(5) $5,000 to each of the children of Elmer S. Justh, "the issue of 
any of them who may then be deceased to take the share to which the 
deceased child would have been entitled if living, per stirpes.” Two 
of the three Justh daughters are married, and the youngest is now only 
20 years of age. The possibility of lapse is remote, 

(6) $75,000 to Lydia C, Nevitt, "if living, and if dead then to her 
issue, per stirpes." The possibility of lapse is remote. 

(7) $10,000 to Adele Smith, niece of decedent. This is one of five 
bequests subject to lapse in the event of the failure of the legatee to 
survive the termination of the trust. 


10 7 The will provided: "Should any of the * * * beneficiaries be not 
living at the time of the termination of said trust, then the bequests to 
such beneficiary shall lapse and become part of the remainder of said 
proceeds and be disposed of as hereinafter provided with respect 
thereto,” Le., to the four charitable organizations. 
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(8) $15,000 to Harold Justh, great-nephew of decedent, "if Living, 
and if dead then to his issue, per stirpes." The possibility of lagse is 
remote, 

(9) $15,000 to Gertrude Justh, niece by marriage, "if Living.” 
Gertrude Justh was born on August 23, 1895. Some possibility of lapse. 

(10) $20,000 to Rosa Risdon, half sister of decedent, "if living.” 

This legatee died in 1953. 

(11) $2,000 to Shirley Bohn, friend of decedent, "if living.” This 
is the fifth bequest to legatees now living that is subject to lapse in the 
event the legatee dies before May 12, 1970. The other four such bequests 
are: (i) Joan Brown, $10,000; (ii) Diane Brown, $10,000; (iii) Adele Smith, 
$10,000; and (iv) Gertrude Justh, $15,000. Except for the last named, the 
possibility of lapse is remote. 


(da) At the time of decedent's death, his will provided for specific 
bequests upon termination of the trust in the amount of $277, 000. The 
death of Rosa Risdon in 1953 reduced this amount to $257,000. By May 
12, 1970, the amount may be further reduced, as indicated in subdivision 
(c)(11) of this finding. The trustee is required by the will to anticipate 
the payment of $257,000 in specific bequests, subject to the possibility 
of some reduction by lapse. The possibility of reduction of the “EOE 
below $242,000 is remote. 

9, (a) The fair market value of the trust property (real estate) 
at the present time is approximately $325,000. 

(b) Each of the four organizations named in paragraph 4 of the will 
to receive one-fourth of the remainder of the proceeds of the sale of the 
real estate was and is a charitable organization within the meaning of 
the internal revenue laws of the United States, — 


ii/ These organizations are: (1) the District of Columbia Chapter of 
the American Red Cross; (2) the Salvation Army of the District of 
Columbia; (3) the Masonic and Eastern Star Home of the District of 
Columbia; and (4) the District of Columbia Department of the American 
Legion, 
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(c) As of the present time, the probability is that, upon termination 
of the trust, the sale of the real estate will yield proceeds sufficient to 
satisfy all of the specific bequests and to provide some remainder for 
distribution to the designated charitable organizations. 

(a) As of the present time, the probability is that, by May 12, 1970, 
when the trust terminates, there will be in the hands of the trustee a sub- 
stantial accumulation of funds derived from income surplus to the 
requisite monthly payments to beneficiaries under decedent's will. 
Whether or not the will of decedent makes disposition of such accumula- 
tion is one of the issues in the case. 


10. Following is the text of decedent's will: [Omitted, see above. | 


Respectfully submitted. 


W. Ney Evans, 
Commissioner, 


EXHIBIT "C" 
IN THE UNITED STATES COURT OF CLAIMS 
No, 517-57 


THE RIGGS NATIONAL BANK OF WASHINGTON, D.C., 
Successor by Consolidation to The Washington 
Loan and Trust Company, Trustee under the 
Will of Joseph S. Justh, Deceased 


ve 


THE UNITED STATES 


ORDER 

This case comes before the court on the merits on the report of 
Trial Commissioner W. Ney Evans, the exceptions thereto and briefs 
of the parties, the briefs of the amici curiae and oral argument of 
counsel, Since the construction of the terms of the will is governed by 
the local laws of the District of Columbia, 
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IT IS ORDERED that further action herein in this court be and the 
same is suspended to afford the plaintiff an opportunity to file suit in 
the United States District Court for the District of Columbia for. the 
purpose of securing an interpretation of decedent's will, See United 
States v. Western Pacific Railroad Co., et al., 352 U.S. 59. | 

BY THE COURT, 


/s/Marvin Jones, 
Jan, 25, 1963 Chief Judge 


[Filed April 17, 1963] 


IN THE UNITED STATES DSTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE RIGGS NATIONAL BANK OF WASHINGTON, D.C., 
Trustee Under the Will of Joseph S. Justh, 
Deceased, 1503 Pennsylvania Avenue, N.W. 
Washington, D.C. | 

Plaintiff, 

= Civil Action 

No. 783-63 

CHARLOTTE S. HOLTMAN, et al., 

2418 Newburg Road 
Louisville 5, Kentucky 


Defendants 
ANSWER OF DEFENDANT NO. 1 
CHARLOTTE S. HOLTMAN 
Comes now defendant No. 1, Charlotte S. Holtman, an individual 
residing at 2418 Newburg Road, Louisville, 5, Kentucky, and in answer 
to the Complaint of The Riggs National Bank of Washington, D. c. for 
construction of the will of the late Joseph S. Justh, and Instruction to 
Trustee says: 
Paragraphs numbered 1, 2, 3 and 4. This defendant admits the 
allegations contained in paragraphs 1, 2, 3 and 4 of the Complaint. 
Paragraph numbered 5, Answering paragraph 5 of the Complaint, 
this defendant alleges that said paragraph merely Cong an attempt 
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by plaintiff to summarize certain provisions of the will; that the will is 
attached to the Complaint and prayed to be read as a part thereof; and 
that the language of said will speaks for itself. 

Paragraph numbered 6. Answering paragraph 6 of the Complaint, 
this defendant admits that the trust created by the testator was comprised 
of real estate which at the date of the filing of the Complaint was valued 
at approximately $325,000; that amounts realized from the rental of 
said real estate have been more than sufficient to pay the income 
annuities provided for in the will and other necessary trust expenses, 
with the result that an amount of surplus income has accumulated, 
although this defendant is without knowledge as to the exact amount 
thereof; and that a claim for refund of federal fiduciary income taxes 
has been filed in the amount of at least $42,797.79, although this defen- 
dant does not have sufficient information to form a belief regarding any 
additional claims filed or to be filed. 

Paragraph numbered 7. Answering paragraph 7 of the Complaint, 
this defendant admits that plaintiff filed timely claims for refund of 
federal income taxes of $42,797.79 paid by plaintiff for the years 1951 
through 1960 on the surplus income realized from the trust property, 
and that said claims were disallowed by the Internal Revenue Service; 
admits that plaintiff brought suit against the United States in the U.S. 
Court of Claims to recover said $42,797.79; admits that this defendant, 
Charlotte $. Holtman, is sole heir of the testator, Joseph S, Justh, and 


that she filed a brief amicus curiae in said Court of Claims action 


asserting that the testator died intestate with respect to all surplus trust 
income that has accumulated and that may hereafter accumulate to the 
date of the termination of the trust, with the result that she is entitled 

to said income; admits that defendant No. 4, Elmer S. Justh, and 
defendant No. 5, Jeanette Cromwell Justh, also filed a brief amicus 
curiae in the Court of Claims action; and admits that the Court of Claims 
entered an order’ in said Court of Claims action of which Exhibit C 


attached to plaintiff's Complaint is a copy. This defendant is without 
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information sufficient to form a belief regarding any remaining alle- 
gations of fact contained in paragraph 7, and believes she is not required 
to make any answer with respect to conclusionary statements and ques- 
tions set forth in said paragraph. | 

Further answering the Complaint, and particularly the request near 
the end thereof that defendants set forth their respective contentions 
regarding the meaning of the provisions of the last will and testament 
of Joseph S. Justh, this defendant alleges that the testator died intestate 
with respect to all income from the trust property that has thus far 
accumulated or may herafter accumulate to the date of the termination 
of the trust. | 

WHEREFORE, this defendant prays: 

1, That plaintiff be instructed that all accumulated surplus income 


from the trust be paid at the termination thereof, to this defendant, as 
the sole heir of the testator. 


2, For such other and further relief as to the Court may seem just 


and proper. 
/s/ Ward E, Lattin 
/s/ Meade C. Patrick 

*x* * 

Attorneys for Defendant 

Of Counsel: Charlotte S. Holtman 

GARDNER, MORRISON & ROGERS 

* * * 


[Certificate of Service] 


[Filed April 22, 1963] 


ANSWER OF DEFENDANTS 
NO, 2 JOAN BROWN DALY and NO, 3 DIANE BROWN YADEN 


Comes now defendant No. 2, Joan Brown Daly, and defendant No. 3, 
Diane Brown Yaden, and in answer to the Complaint of The Riggs 
National Bank of Washington, D.C., for construction of the will of the 
late Joseph S. Justh, and Instruction to Trustee, say: | 
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Paragraphs numbered 1, 2, 3 and 4. These defendants admit the 
allegations contained in paragraphs 1, 2, 3 and 4 of the Complaint. 
Paragraph numbered 5. Answering paragraph 5 of the Complaint, 


these defendants allege that said paragraph merely constitutes an 


attempt by plaintiff to summarize certain provisions of the will; that 


the will is attached to the Complaint and prayed to be read as a part 
thereof; and that the language of said will speaks for itself. 

Paragraph numbered 6. Answering paragraph 6 of the Complaint, 
these defendants admit that the trust created by the testator was com- 
prised of real estate which at the date of the filing of the Complaint was 
valued at approximately $325,000; that amounts realized from the rental 
of said real estate have been more than sufficient to pay the income 
annuities provided for in the will and other necessary trust expenses, 
with the result that an amount of surplus income has accumulated, 
although these defendants are without knowledge as to the exact amount 
thereof; and that a claim for refund of federal fiduciary income taxes 
has been filed in the amount of at least $42,797.79, although these defen- 
dants do not have sufficient information to form a belief regarding any 
additional claims filed or to be filed. 

Paragraph numbered 7, Answering paragraph 7 of the Complaint, 
these defendants admit that plaintiff filed timely claims for refund of 
federal income taxes of $42,797.79 paid by plaintiff for the years 1951 
through 1960 on the surplus income realized from the trust property, 
and that said claims were disallowed by the Internal Revenue Service; 
admit that plaintiff brought suit against the United States in the U.S. 
Court of Claims to recover said $42,797.79; admit that defendant, 
Charlotte S. Holtman, is sole heir of the testator, Joseph S. Justh, and 
that she filed a brief amicus curiae in said Court of Claims action 
asserting that the testator died intestate with respect to all surplus trust 
income that has accumulated and that may hereafter accumulate to the 
date of the termination of the trust, with the result that she is entitled 
to said income; admit that defendant No. 4, Elmer S. Justh, and 
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defendant No. 5, Jeanette Cromwell Justh, also filed a brief amicus 
curiae in the Court of Claims action; and admit that the Court of Claims 
entered an order in said Court of Claims action of which Exhibit c 
attached to plaintiff's Complaint is a copy. These defendants are without 
information sufficient to form a belief regarding any remaining allega- 
tions of fact contained in paragraph 7, and believe they are not required 
to make any answer with respect to conclusionary statements and 
questions set forth in said paragraph. 

Further answering the Complaint, and particularly the request near 
the end thereof that defendants set forth their respective contentions 
regarding the meaning of the provisions of the last will and testament 
of Joseph S. Justh, these defendants allege that the testator died ‘intestate 
with respect to all income from the trust property that has thus far 
accumulated or may hereafter accumulate to the date of the termination 
of the trust. 

WHEREFORE, these defendants pray: 

1, That plaintiff be instructed that all accumulated ee income 
from the trust be paid at the termination thereof, to defendant No. 1, 
Charlotte S. Holtman, as the sole heir of the testator. | 

2. For such other and further relief as to the Court may seem just 
and proper. 

/s/ Ward E. Lattin 
/s/ Uae C. Patrick 


Attorneys for Defendants, J oan Brown 
OF COUNSEL: Daly, and Diane Brown Yaden 


GARDNER, MORRISON & ROGERS 
* * * 


[Certificate of Service] 
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[Filed May 1, 1963] 
ANSWER OF DEFENDANTS NO. 4,5,6,7,8,9,10, 12 and 13 

Comes now defendants 4,5,6,7,8,9,10,12 and 13, being 4, Elmer S. 
Justh; 5. Jeanette Cromwell Justh; 6, Mary Justh Reith; 7, Helen Justh 
Kearns; 8, Dorothy Justh Raindolt; 9, Lydia D. Nevitt; 10, Adele Smith; 
12, Gertrude Justh; and 13, Shirley Bohn Harrell, in answer to the 
Complaint of The Riggs National Bank for construction of the Will of 
Joseph S. Justh, deceased and state as follows: 

Paragraph numbered 1, These defendants deny the allegations con- 
tained in paragraph 1 of the Complaint, and state: 

(a) That the Riggs National Bank is not the trustee under the Will 
of Joseph S. Justh, deceased, but is an interloper and trespasser; 

(b) If it should be held that The Riggs National Bank is the trustee 
under the Will of Joseph S. Justh, then the Riggs National Bank has 
betrayed the trust imposed upon it in that it did, without notice to the 
defendants take sides against all the family of the said J oseph S. Justh, 
and did attempt to transfer funds of the trust irrevocably to defendants 
14, 15, 16, and 17 to the detriment of the trust and in fraud of the trust 
and the other defendants. 


Paragraph numbered 2. The defendants deny the allegations con- 


tained in Paragraph 2 and state that the trusteeship under the Will of 
Joseph S. Justh was personal and involved a belief in the integrity of 
the Washington Loan & Trust Company and a belief that the Washington 
Loan & Trust Company (without the right to name a successor and 
without bond) would honor the trust imposed in it, a belief that the 
Washington Loan & Trust Company would not do the very things the 
plaintiff has been detected in doing. These defendants further state that 
the trusteeship could not be transferred, by merger, consolidation, or 
by any other device, to another bank in which no such confidence was 
imposed and particularly could not be transferred to one not worthy 

of the confidence and trust reposed by the decedent in establishing the 
trust, These defendants further state that to the extent the statute 
pursuant to whose provisions the Washington Loan & Trust Company 
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and the plaintiff were consolidated provides that such consolidated 
banking assocation, by virtue of such consolidation and without any 
order or other action on the part of any court or otherwise, shall hold 
and enjoy the same, and all rights of property, franchises and interests, 
including appointments, designations and nominations and all other 
rights and interests as trustee, in the same manner and to the same 
extent as such rights, franchises and interests were held or enjoyed 
by such constituent institution at the time of consolidation, said statute 
is unconstitutional, in that it constitutes an illegal seizure and usurpa- 
tion of power not granted to Congress in Section 8, Article I of the 
Constitution of the United States of America. | 


Paragraphs numbered 3 and 4, These defendants admit the 


allegations contained in paragraphs 3 and 4 of the Complaint. 

Paragraph numbered 5. These defendants state that said para- 
graph constitutes an attempt by plaintiff to summarize and interpret 
certain provisions of the Will; that the Will is attached to the Complaint 
and prayed to be read as a part thereof; and that the language of said 
Will speaks for itself. 

These defendants believe that a fair and proper interpretation of 
the Will of Joseph S. Justh, deceased, shows that the Will gives nothing 
whatsoever to the defendants 14, 15, 16 and 17, except a share in the 
excess proceeds of sale of the property, which sale cannot take place 
before the year 1970, and then only if the sale proceeds show an excess 

above bequests out of such sales proceeds. | 

These defendants further believe that a fair interpretation | of the 
Will of Joseph S, Justh, deceased, requires all excess rentals, if any 
there be, to be held until the year 1970 for the benefit of the named 
annuitants and that the Will gives nothing of the excess rentals, to the 
Defendants 14, 15, 16 and 17. 

Paragraph numbered 6. These defendants admit the trust created 
by the testator was comprised of real estate and that amounts realized 
from the rental of said real estate have been more than sufficient to 
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pay the income annuities provided for in the Will and other expenses 
purporting to be legitimate expenses incident to administration of the 
trust estate with the result that an amount of surplus income has 
accumulated although these defendants are without knowledge as to the 
exact amount thereof and as to the present value of said real estate; 
that claims for refund of federal fiduciary income taxes have been filed, 
although these defendants do not have sufficient information to form a 
belief regarding the amounts of such claims. 

Paragraph numbered 7. These defendants admit that plaintiff filed 
claims for refund of federal income taxes for the years 1951 through 


1960 on the surplus income realized from the trust property and that 


said claims were disallowed by the Internal Revenue Service; these 


defendants admit that plaintiff brought suit against the United States in 
the U.S. Court of Claims to recover said claims and admits that the 
defendant No. 1, Charlotte S, Holtman, filed a brief amicus curiae in 
said Court of Claims action; these defendants admit that defendant 4, 
Elmer §S. Justh and defendant No. 5, Jeanette Cromwell Justh, also 


they were entitled to share in the surplus income as annuitants of the 
Joseph S. Justh Trust. These defendants admit that the Court of Claims 
entered an Order in said Court of Claims action of which exhibit C 
attached to plaintiff's Complaint is a copy. These defendants are with- 
out knowledge to form a belief regarding any remaining allegations of 
fact contained in Paragraph 7. 

Further answering the Complaint, these defendants allege that the 
annuitants are entitled to share pro-rata in the accumulated surplus 
income upon termination of the trust. 

The defendants note that the plaintiff did in fact attempt to violate 
the provisions of the Will of J oseph S, Justh, deceased, as the plaintiff 
now admits that it did and that the plaintiff did attempt irrevocably to 
hand over to the defendants 14, 15, 16 and 17, property belonging to the 
trust and required by the Will to be held intact for 20 years, and these 
defendants state that the plaintiff has stated that it did permanently set 
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such property aside for the defendants 14, 15, 16 and 17, either j in 
violation of the Trust, or in wanton disregard to whether that action was 
right or wrong. The plaintiff, in so doing, did take sides and play 
favorities in the administration of the trust in violation of its duties 
as a trustee, and plaintiff must have known that it could come into 
this Court for instructions and advice and that it had a duty to do so. 
Instead, the plaintiff, without notice to the defendants, went into the 
Court of Claims, which Court had to point out to the plaintiff its plain 
duty. 
WHEREFORE, this honorable Court is respectfully requested: 
1. To hold the plaintiff, The Riggs National Bank is an interloper, 
or a trespasser, or a volunteer, and to require the plaintiff to turn over 
to trustees appointed by this Court all funds and property on hand in the 
trust and to make good all funds of the trust spent by it; or BEE 
the above; | 

2. To declare The Riggs National Bank unworthy to administer the 
trust; to discharge The Riggs National Bank, and to require it to make 
good all defaults; or 

3. That the plaintiff be instructed that all accumulated surplus 
income from the trust be paid at the termination thereof, to the annui- 


tants; | 


4, And for such other and further relief as the Court deenis just 


and proper. 
/s/ James S, Gardiner 
/s/ James M. McCullough — 


Attorneys for Defendants 
4,5,6,7,8,9,10,12 and 13 


[Certificate of Service] 
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[Filed July 11, 1963] 
ANSWER OF DEFENDANT NO, 11 HARFORD JUSTH 

Comes now defendant No. 11, HARFORD JUSTH (improperly 
described in the Complaint as Harold Justh), and for answer to the 
Complaint adopts in toto the answer filed on behalf of the codefendants 
4, 5, 6, 7, 8, 9, 10, 12 and 13, and said defendant avers that he will 
abide the decision of the Court rendered with respect to such co- 
defendants. 


/s/ Harford Justh 
Defendant No. 11 (improperly described 
as Harold Justh) 


/s/ H. Max Ammerman 
Attorney for Harford Justh 


*x oe Ox 
State of Maryland ) ss 
Baltimore County ) 
Harford Justh, improperly named in the above Complaint as 


Harold Justh, being first duly sworn according to law, on oath deposes 


and says that he has read the foregoing Answer and that as to said 


Answer he verily believes the same to be true. 

/s/ Harford Justh 
[JURAT - Dated July 5, 1963] 
[Certificate of Service] 


[Filed April 16, 1963] 


ANSWER OF DEFENDANT NO. 14, AMERICAN NATIONAL 
RED CROSS, DISTRICT OF COLUMBIA CHAPTER, 
A NON-PROFIT CORPORATION 


Comes now defendant No. 14, The American National Red Cross, 
a non-profit organization created by an Act of Congress dated January 
5, 1905, as amended, of which the District of Columbia Chapter is a 
branch, in answer to the Complaint of The Riggs National Bank for 
construction of the will of the late Joseph H. Justh, and says: 
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1, 2, 3, 4, 5, 6. This defendant admits the allegations contained in 
paragraphs 1, 2, 3, 4, 5 and 6 of the Complaint. | 

", This defendant admits the allegations contained in paragraph 7 
of the Complaint and alleges affirmatively in conjunction therewith 
that as one of the four charitable organizations described therein, 
upon termination of trust, it is entitled to a share of the accumulated 
surplus income as was intended by the decedent and provided under the 
terms of his will and the applicable law. | 

WHEREFORE, This defendant prays: 

(a) This defendant joins in plaintiff's request that the Court 
instruct the plaintiff as to its duty regarding the questions presented 
in paragraph 7 of the Complaint; : 

(b) That the plaintiff be instructed that accumulated surplus in- 
come under the trust, at the termination thereof, be divided equally 
among the four charities, including this defendant, as provided in the 
will of the deceased; | 


(c) For such other and further relief as to the Court may | seem 


just and proper. 
/s/Richard H, Wilmer 
/s/Robert P, Stranahan, Jr. 


Attorneys for The American National 

Red Cross, District of Columbia 

Chapter, Defendant No. 14 ! 
x Oe 


WILMER, CUTLER & PICKERING 
Of Counsel 


[Certificate of Service] 
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[Filed April 3, 1963] 


ANSWER OF DEFENDANT NO, 15, THE SALVATION ARMY, 
A NON-PROFIT CORPORATION 


NON-EROS Se 
Comes now Defendant No, 15, The Salvation Army, 2 charitable 


religious non-profit corporation, organized and existing under the laws 
of the State of Georgia, in answer to the Complaint of The Riggs National 
Bank for construction of the will of the late Joseph H. Justh, and says: 

1,2,3,4,5, 6. This defendant admits the allegations contained in 
paragraphs 1, 2, 3, 4, 5 and 6 of the Complaint. 

7, This Defendant admits the allegations of paragraph 7 and alleges 
affirmatively in conjunction therewith that as one of the four charitable 
organizations described therein, upon termination of trust, it is entitled 
to a share of the accumulated surplus income as was intended by the 
decedent and provided under the terms of his will and the applicable 
law. 

WHEREFORE, This Defendant prays: 

(a) This Defendant joins in Plaintiff's request that the Court 
instruct the Plaintiff as to its duty regarding the questions presented in 
paragraph 7 of the Complaint; 

(b) That the Plaintiff be instructed that accumulated surplus income 
under the trust, at the termination thereof, be divided equally among 
the four charities, including this Defendant, as provided in article Fourth 
of the will of deceased; 

(c) For such other and further relief as to the Court may seem 
just and proper. 

/s/ Geoffrey Creyke, Jr. 
/s/ Henry M. Moore 
/s/ Herbert D. Morrison 


Attorneys for The Salvation Army, 
a Georgia corporation, 
Defendant No, 15 


* * Ok 


HUDSON AND CREYKE 
Of Counsel 


[Certificate of Service] 
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[Filed May 7, 1963] 


ANSWER OF DEFENDANT NO. 16, 
THE MASONIC AND EASTERN STAR HOME 
OF THE DISTRICT OF COLUMBIA, 
A Charitable Non-Profit Corporation, to Complaint for 
Construction of Will and Insturction to Trustee 


__ Construction of Wil’ ae 

Comes now defendant No. 16, The Masonic and Eastern Star Home 
of The District of Columbia, a charitable non-profit corporation created 
by an Act of Congress dated March 10, 1902, (Public, No. 34; 32 Stat, 

L. 60.), as amended, and for answer to the Complaint of The Riggs 
National Bank of Washington, D.C. for construction of the Will of the 
late Joseph H. Justh, and instruction to trustee says as follows:, 
1,2,3,4,5,6. This defendant admits the allegations contained in 
paragraphs 1, 2, 3, 4, 5 and 6 of the Complaint. | 

7, This defendant admits the allegations contained in paragraph 1. 

Answering the Complaint further, this defendant alleges affirmatively 
that, as one of the four charitable organizations named in article Fourth 
of the Will of the testator to receive the remainder of the proceeds, it 
is entitled to receive a fourth equal share of the accumulated surplus 
income upon termination of the trust as provided under the terms of the 
Will and by the applicable law. | 

WHEREFORE, This defendant prays: | 

1. This defendant joins inthe request of the plaintiff that the 
plaintiff be instructed as to its duty regarding the questions presented 
in paragraph numbered 7 of the Complaint. 

2. That the plaintiff be instructed that all accumulated surplus 
income under the trust be divided equally among the four charitable 
organizations, including this defendant, as provided in article Fourth 
of the Will of the testator. | 


3. And for such other and further relief as to the Court may seem 


just and proper. 


/s/ Raymond E, Gable 
Attorney for The Masonic and Eastern 
Star Home of the District of Columbia 


Defendant No. 16 


[Certificate of Service] 5 cen 
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[Filed April 30, 1963] 


ANSWER OF DEFENDANT NO. 17, AMERICAN LEGION, 
DISTRICT OF COLUMBIA DEPARTMENT 
A NON-PROFIT CORPORATION 


NN a NN 
Comes now defendant No. 17, The American Legion, District of 


Columbia Department, a non-profit organization, in answer to the 
Complaint of The Riggs National Bank for construction of the will of 
the late Joseph H. Justh, and says: 

1,2,3,4,5,6. This defendant admits the allegations contained in 
paragraphs 1, 2, 3, 4, 5 and 6 of the Complaint. 

7. This defendant admits the allegations contained in paragraph 7 
of the Complaint and alleges affirmatively in conj unction therewith 
that as one of the four charitable organizations described therein, upon 
termination of trust, it is entitled to a share of the accumulated surplus 
income as was intended by the decedent and provided under the terms 
of his will and the applicable law. 

WHEREFORE, This defendant prays: 

(a) This defendant joins in plaintiff's request that the Court instruct 
the plaintiff as to its duty regarding the questions presented in paragraph 
7 of the Complaint; 

(b) That the plaintiff be instructed that accumulated surplus income 
under the trust, at the termination thereof, be divided equally among 
the four charities, including this defendant, as provided in the will of 
the deceased; 

(c) For such other and further relief as to the Court may seem 
just and proper. 


/s/ Frederick H. Livingstone 
Attorney for American Legion 


District of Columbia Department 
* * * 


[Certificate of Service] 


[Filed May 24, 1963] 


MOTION OF PLAINTIFF FOR SUMMARY JUDGMENT 
CONSTRUING WILL 


CC CONSTRUING WILL 

Plaintiff, The Riggs National Bank of Washington, D.C., successor 
trustee under the Will of Joseph S. Justh, deceased, moves the Court as 
follows: | 

To enter an Order: 

1, Construing the Last Will and Testament of J oseph S, J usth, 
deceased, and instructing the successor trustee regarding the payment, 
transfer, delivery and distribution of the principal of the trust estate, 


and accumulated surplus income thereon, of the rights and interests of 


the defendants herein to the principal, and accumulated surplus income 


thereon, of said trust estate, and 

2. Authorizing the successor trustee to pay out of the principal or 
income of said trust estate the reasonable costs, expenses and counsel 
fees incurred in connection with this proceeding. 

For grounds in support of this motion, plaintiff states that, _ upon 
the pleadings and exhibits filed herein, there exists no genuine issue as 
to any material fact relating to the determination of the legal questions 
involved in construing decedent's Will and establishing the rights and 
interests of the parties hereto in the principal and accumulated surplus 
income of the trust fund. : 

HOGAN & HARTSON 

By: /s/ Arthur J. Phelan 

By: /s/ Frederick M. Bradley 
By: /s/ James E. Murray : 
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| Filed June 14, 1963] 


ANSWER OF DEFENDANT NO. 1, CHARLOTTE S. HOLTMAN, 
DEFENDANT NO. 2, JOAN BROWN DALY, AND DEFENDANT 
NO. 3, DIANE BROWN YADEN 


and 


CROSS-MOTION OF SAID DEFENDANTS 
FOR SUMMARY JUDGMENT 


| Answer omitted] 
I 

By way of cross-motion for summary judgment in this action, these 
defendants affirmatively move the Court, pursuant to Rule 56(b) of the 
Federal Rules of Civil Procedure, to enter judgment in favor of Defendant 
No. 1, Charlotte S. Holtman, for the relief demanded by her in her an- 
swer to the complaint in this action. As grounds for this motion these 
defendants state that there is no genuine issue as to any material fact, 
and that Defendant No. 1, Charlotte S. Holtman, is entitled as a matter of 
law to a judgment in her favor for the reason that the testator, Joseph S. 


Justh, died intestate with respect to all accumulated surplus income from 


the trust property remaining at the termination of the trust, with the re- 
sult that all such surplus income remaining at the termination of the 
trust passed by operation of law to said Defendant No. 1 as sole heir-at- 
law and next-of-kin of the testator. 

/s/ Ward E. Lattin 

/s/ Meade C. Patrick 


Attorneys for Charlotte S. Holtman, 
Joan Brown Daly, and Diane Brown 
Yaden 
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[Filed July 2, 1963] 
RESPONSE OF DEFENDANTS NO. 4, 5, 6, 7, 8, 9, 10, 12 AND 13 
TO PLAINTIFF'S MOTION FOR SUMMARY J UDGMENT AND 
CROSS-MOTION OF SAID DEFENDANTS FOR SUMMA eo 
[Response omitted] 
na 
By way of cross-motion for summary judgment in this action, these 
defendants affirmatively move the Court, pursuant to Rule 56(b) of the 
Federal Rules of Civil Procedure, to enter judgment in favor of defendants 
No. 4, 5, 6, 7, 8, 9, 10, 12 and 13 for the relief to which they are ‘entitled 
as a matter of law. As grounds for this motion these defendants state 
that there is no genuine issue as to any material fact, and that these de- 


fendants are entitled to a judgment in their favor as a matter of law and 


that the trustee be instructed that Joseph S. Justh, deceased, intended and 

directed that the accumulated surplus income upon termination of the 

trust be divided equally among the annuitants. | 
Il 


Further, these defendauts move the Court as follows: 


To enter an Order authorizing the trustee to pay out of the princi- 
pal or income of said trust estate, the reasonable costs, expenses and 
counsel fees incurred in connection with the dense of the will. 


/s/ James S. Gardiner 

/s/ James M. McCullough 
Attorneys for the Defendants No. 
4, 5, 6, 7, 8, 9, 10, 12 and 13 
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[Filed September 4, 1963] 


MOTION OF DEFENDANTS NO. 4, 5, 6, 7, 8, 9, 10, 12 and 13 
TO REMOVE THE RIGGS NATIONAL BANK OF 
WASHINGTON, D. C. AS TRUSTEE, TO APPOINT A 
SUCCESSOR TRUSTEE AND FOR AN ACCOUNTING 


R TRUS LES AN SS 
Comes now defendants No. 4, 5, 6, 7, 8, 9, 10, 12 and 13, being 


Elmer S. Justh, Jeannette Cromwell Justh, Mary Justh Reith, Helen 
Justh Kearns, Dorothy Justh Raindolt, Lydia C. Nevitt, Adele Smith, 
Gertrude Justh and Shirley Bohn Harrell, and move the Court to remove 
The Riggs National Bank of Washington, D. C., as Trustee, to appoint a 
successor trustee and for an accounting. 

As grounds for this motion these defendants state that there exists 
in this action no genuine issue as to any material fact, and that the sole 
questions involved are those of law with respect to which said defendants 
are entitled to judgment in their favor as follows: 

1. That The Riggs National Bank of Washington, D. C. is unworthy 
to administer the trust due to its past conduct and action; and as such 
The Riggs National Bank of Washington, D. C., must be removed as the 
trustee under the Will of Joseph S. Justh. 

2. That a qualified and competent successor trustee be appointed 
to administer the trust of Joseph S. Justh. 

3. That The Riggs National Bank of Washington, D. C. as Trustee 
make an accounting to the beneficiaries of all receipts and expenditures 
from October 1, 1954 to the present date. 

4. And for such other and further relief as the Court deems just 
and proper. 


/s/ James S. Gardiner 

/s/ James M. McCullough 

Attorneys for Defendants No. 4, 5, 6, 
7, 8, 9, 10, 12 and 13 


[Certificate of Service] 


[Filed September 4, 1963] 


MOTION BY UNITED STATES OF AMERICA FOR 
LEAVE TO APPEAR AS AMICUS CURIAE 


ee ee 

Now comes the United States of America and moves for leave to 
appear in the above-entitled action as amicus curiae, and, as cause there- 
for, states: | 

1. The complaint filed by the plaintiff for construction of the will 
of Joseph S. Justh, deceased, clearly shows that it is an outgrowth of a 
suit filed by the plaintiff against the United States of America inthe United 
States Court of Claims; 

2. On November 1, 1957, the plaintiff instituted suit in tne United 
States Court of Claims for the recovery of federal income taxes alleging 
that the income realized by the plaintiff in its capacity as trustee of the 
testamentary trust created under the will of Joseph S. Justh, deceased, 
was not subject to federal income taxation pursuant to Section 162 (a) of 
the Internal Revenue Code of 1939; 

3. As one of its defenses to the said tax refund suit, the United 
States of America urged that the terms of the will did not create in cer- 
tain charitable organizations a right to receive any income a the said 
testamentary trust; ! 

4. The Order of the United States Court of Claims attached to the 
complaint filed herein as Exhibit "C," suspending further proceedings 
before it in order to afford the plaintiff an opportunity to bring this suit 
for the purpose of securing an interpretation of the said will, was not 
entered until after agreement upon a full and complete stipulation of 
facts, the filing of written briefs, and the presentation of oral argument, 

5. Due to the above, the attorneys for the United States of America 
are familiar with the relevant facts of the instant will construction action 
and have expended considerable effort in analyzing such facts and re- 
searching the legal questions involved and, therefore, can be of aid to 


this Court in the event that this motion for leave to appear as amicus 


curiae is granted; 
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6. At the very least, the United States of America should be per- 
mitted to tender to this Court a copy of its brief filed with the United 
States Court of Claims which, it is submitted, will assist this Court in 
arriving at a just determination of the merits of the presently pending 
will construction action. 

WHEREFORE; the United States of America respectfully prays that 
its motion for leave to appear as amicus curiae be granted. 


/s/ Louis F. Oberdorfer 
Assistant Attorney General 
Tax Division 


/s/ Philip R. Miller 
Acting Chief, Court of Claims Section 


/s/ Robert Livingston 
Attorney, Court of Claims Section 


[Filed September 27, 1963] 


ORDER DENYING MOTION OF DEFENDANTS NO. 4, 5, 6, 7, 8, 9, 10, 12 
AND 13 TO REMOVE THE RIGGS NATIONAL BANK OF WASHINGTON, 
D.C., AS TRUSTEE, TO APPOINT A SUCCESSOR TRUSTEE AND 

FOR AN ACCOUNTING 


This cause having come on to be heard on a motion of Defendants 
No. 4, 5, 6, 7, 8, 9, 10, 12 and 13 to remove The Riggs National Bank of 
Washington, D. C., as trustee, to appoint a successor trustee and for an 
accounting, the Court having considered said mction and the response 
thereto by The Riggs National Bank of Washington, D. C., trustee under 
the Will of Joseph S. Justh, deceased, and having heard oral argument 
on behalf of the interested parties and having found that there is no basis 
in fact or in law to warrant the granting of said motion, it is therefore, 

ORDERED, this 27th day of September, 1963, that the motion that 
Defendants No. 4, 5, 6, 7, 8, 9, 10, 12 and 13 to remove The Riggs National 
Bank of Washington, D. C., as trustee, to appoint a successor trustee 
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and for an accounting be and the same hereby is denied. 


/s/ Alexander Holtzoff 
Judge 


No objection as to form: 


/s/ James S. Gardiner 
x ke OK 


Attorney for Defendants No. 
4, 5, 6, 7, 8, 9, 10, 12 and 13 


Presented by: 


/s/ Frederick M. Bradley 
* OK 


Attorney for Plaintiff 


[Filed October 2, 1963] 


ORDER GRANTING MOTION OF PLAINTIFF FOR SUMMARY JUDGMENT 
CONSTRUING WILL; GRANTING CROSS-MOTION OF DEFENDANTS 1, 

2, AND 3 FOR SUMMARY JUDGMENT; DENYING CROSS-MOTION OF 
DEFENDANTS 4, 5, 6, 7, 8, 9, 10, 12, AND 13 FOR SUMMARY JUDG- 
MENT; AND DENYING CROSS- MOTION OF DEFENDANTS 14, (45, 16, 
AND 17 FOR SUMMARY JUDGMENT 


This cause having come on to be heard on (1) motion of Plaintiff 
for summary judgment construing the last will of Joseph S. Justh and 
instructing plaintiff as to the distribution to be made by it of any accum- 
ulated surplus income that remains at the termination of the 20-year 
trust created by the last will of Joseph S. Justh; (2) cross-motion of De- 
fendants 1, 2, and 3 for summary judgment, said cross-motion being 
based on the contention that no disposition of any such accumulated sur- 
plus income was made by the will of Joseph S. Justh with the result that 
any such accumulated surplus income passed by intestacy to his sole 
next-of-kin, Defendant 1; (3) cross-motion of Defendants 4, 5, 6, 7, 8, 

9, 10, 12, and 13 for summary judgment said cross-motion being based 
on the contention that any such accumulated surplus income remaining 

at the termination of the trust passed by the terms of the will | of Joseph 
S. Justh to the trust income annuitants named in section SECOND of the 
last will of said Joseph S. Justh; and (4) cross-motion of Defendants 14, 


50 


15, 16, and 17 for summary judgment, said cross-motion being based on 
the contention that any such accumulated surplus income remaining at 

the termination of the trust passed by the terms of the will of Joseph S. 
Justh to said defendants. The Court having considered the pleadings and 
exhibits filed in this action, and having heard ora] argument on behalf of 
the parties and on behalf oi the United States as amicus curiae, and hav- 
ing found that there is no genuine issue of fact to be submitted to the 

trial court, and having expressly determined that no disposition was made 
by the terms of the last will ot Joseph S. Justh of any accumulated surplus 
income that may remain at the termination of the 20-year trust created 
by his will, with the result that it passed by intestacy to his daughter and 
sole next-of-kin, Charlotte S. Holtman, Defendant 1, as a matter of law 

at the death of the testator; 

IT IS ORDERED that the motion for summary judgment of plaintiff 
is granted, and plaintiff is instructed tc pay any accumulated surplus in- 
come that may remain at the termination of the 20-year trust created by 
the last will of Joseph S. Justh te Defendant 1, Charlotte S. Holtman, as 
sole next-of-kin of Joseph S. Justh; and it is further 

ORDERED that the cross-metion for summary judgment of Defend- 
ants 1, 2, and 3 is granted; and it is further 

ORDERED that the cross-motion for summary judgment of Defend- 
ants 4, 5, 6, 7, 8, 9, 10, 12, and 13 is denied; and it is further 

ORDERED that the cross-moction for summary judgment of Defend- 
ants 14, 15, 16, and 17 is denied; and it is further 

ORDERED, ADJUGED AND DECREED, that final judgment as here- 
in provided be entered forthwith. 

/s/ Alexander Holtzoff 


United States District Judge 
Dated: , 1963 


No objection as to form: No objection as te form: 
/s/ Frederick M. Bradley /s/ Richard H. Wilmer 


* OK OK * om O 


Attorney for Plaintiff Attorney for Defendant 14 


No objection as to form: No objection as to form: 
/s/ James S. Gardiner /s/ Geotirey Creyke, Jr. 

* x * Ce 

Attorney for Defendants 4, 5, 6, 7, Attorney for Defendant 15 

8, 9, 10, 12, and 13 
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[Filed October 9, 1963] 
RULING OF THE COURT 


Washington, D.C. 
September 19, 1963 


THE COURT: This is an action for the Constmuction of a will and 
is before the Court at this time on motions for summary judgment made 
by all the parties in interest who have appeared in this action. | 

The question involved is who is entitled to the surplus income that 
is being accumulated from year to year after the trust LENZ for by 
the will of the testator will terminate. 

The ole saying that no will has a twin brother is nowhere better 
illustrated than by the will here involved. The will creates a trust of cer- 
tain real property specified in Paragraph Second in the will. It directs 
the Trustee to pay to certain named individuals, one of whom is the 
daughter of the testator, the income from the corpus of the estate in cer- 
tain specified monthly amounts. 

The question involved in this case arises out of the fact that the 
total income of the trust estate exceeds the aggregate amount of the spe- 
cific payments directed to be paid out of the income. | 


The Fourth paragraph of the will makes provision for the disposi- 


tion of the corpus of the trust estate upon the termination of the trust, 
the termination, as provided in the Second paragraph of the will, to take 
place twenty years after the death of the decedent. 

The Fourth paragraph of the will provides that the Trustee shall 
sell the property left in trust, and itis directed that "the net proceeds” 
shall be disposed of as follows: The will then proceeds to direct that 

certain specified payments in specified amounts shall be made to named 
individuals. There follows a provision that the remainder of "said pro- 
ceeds" shall be divided by the Trustee into four equal shares; one of the 
shares to be paid to the District of Columbia Chapter of the American 
Red Cross, another to the Salvation Army of the District of Columbia, 
another to the Masonic and Eastern Star Home of the District of Columbia, 
and a fourth to the District of Columbia Department of the American 
Legion. | 
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There is no residuary clause in the usual form. There is no ex- 
press provision for the disposition of the accumulated surplus income, 
accumulated while the trust is in effect. 

It is claimed by the daughter that the absence of any express pro- 
vision disposing of the surplus income accumulated during the life of the 
trust estate creates an intestacy and that, therefore, she is entitled to 
this surplus since she is the sole next of kin. 

It is claimed by the four charities that the surplus income should 
be divided among them on the theory that the word, "proceeds," in the 
Fourth paragraph of the will should be construed broadly enough to com- 
prise not only the proceeds of the sale of the real property but all other 
assets that are not disposed of. 

It is claimed in behalf of the legatees named in Paragraph Second 
of the will that this surplus should be distributed among them. 

It has been urged that the law does not favor intestacy, that in case 
of doubt or ambiguity, the will should be construed in a manner to avoid 

/ intestacy. There is a conflicting canon to the effect that in case of doubt 
preference should be accorded to members of the family who would be 
the natural objects of the testator's bounty. 

These general canons of construction are, after all, precatory 
rather than mandatory, and are not of much help in a situation where the 
document, itself, is not ambiguous. 

The Court is of the opinion that the four charities are entitled to 
the remainder of the net proceeds of the sale of the real property be- 
cause that is what the will provides. It would be a tortured construction 

6 of the words, "net proceeds of the sale," to add to those net pro- 


“ceeds the accumulated surplus. 


On the other hand, the Court sees no basis for distributing the ac- 
cumulated surplus among the individual legatees named in Paragraph 
Second of the will. Specified monthly payments are to be made to these 
legatees during the life of the trust. There is no basis for awarding to 
them, in addition to this provision, shares in the accumulated income 
after the termination of the trust. 
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The conclusion to the Court seems inescapable that there is an 
intestacy as concerns the accumulated income and, therefore, the ac- 
cumulated income should go to the next of kin, in this instance the daugh- 
ter. | 

The Court has considered the cases upon which counsel for the four 
charities relies, and is of the opinion that they are distinguishable. 

In American Security & Trust Co. v. Blair, 63 App. D. Cc. 170, there 
was a true residuary clause in the usual form. The difficulty in this 
case arises out of a lack of a residuary clause disposing of all the rest 
and remainder of the property. 


In Kenaday v. Sinnott, 179 U. S. 606, there was a clause devising 


to the widow "all of the real estate, household furniture and claims 
pending in the courts in relation to said real estate." | 

The Court, at Page 620, stated that it was the general intention of 
the testator in this case to leave all of his property to his wife except 
that which was specifically otherwise disposed of. | 

The Court necessarily was following the maxim that in case of 
doubt a disposition of property to the natural objects of the testator's 
bounty should be preferred. : 

In this case, however, it is sought to apply this prncioler to the four 
charities. They are not entitled to any such preference. 

Accordingly, the Court construes the will as not disposing of the 
accumulated surplus income from the real property left in trust, that 
there is an intestacy as to that property, that, therefore, it passes to the 
next of kin, in this case the daughter. 

Counsel may submit an appropriate order. 

The Court is indebted to counsel for a very able presentation of the 


various questions involved here. 


[Filed October 25, 1963] 
NOTICE OF APPEAL 

Notice is hereby given this 25th day of October, 1963, that Elmer 
S. Justh, Jeanette Cromwell Justh, Lydia C. Nevitt, Adele Smith and 
Gertrude Justh, defendants hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court en- 
tered on the 27th day of September, 1963 in favor of Plaintiff against said 
defendants, and from the judgment of this Court entered on the 2nd day 
of October, 1963, in favor of Charlotte S. Holtman against said defendants. 


/s/ James S. Gardiner, Attorney for 
Defendants 4, 5, 9, 10, 12 


[Filed October 31, 1963] 
NOTICE OF APPEAL 

Notice is hereby given this 31st day of October, 1963, that The 
American National Red Cross, District of Columbia Chapter, The Salva- 
tion Army, The Masonic and Eastern Star Home of the District of Colum- 
bia, and American Legion, District of Columbia Department, Defendants 
Nos. 14, 15, 16 and 17 hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court en- 
tered on the 2nd day of October, 1963 in favor of Charlotte S. Holtman, 


Joan Brown Daly and Diane Brown Yaden, Defendants Nos. 1, 2 and 3, 


against said The American National Red Cross, District of Columbia 
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Chapter, The Salvation Army, The Masonic and Eastern Star Home of 
the District of Columbia, and American Legion, District of Columbia 
Department, Defendants Nos. 14, 15, 16, and 17, as well as Defendants 
Nos. 4, 5, 6, 7, 8, 9, 10, 12 and 13. | 


/s/ Richard H. Wilmer, Attorney for 
The American National Red Cross, 
District of Columbia chao De- 
fendant No. 14, * * * 


/s/ Geoffrey Creyke, Jr., Attorney 
for The Salvation Army, BOSSE 
No. 15, 


* Oe * 


/s/ Raymond E. Gable, aenenen for 
The Masonic and Eastern Star Home 
of the District of Columbia, Defend- 
ant No. 16, * * * 


/s/ Frederick H. Livingstone, Attorney 
for American Legion, District of 
Columbia Department, Defendant 


No. 17, * * * 
| 


In The 
UNITED STATES COURT OF CLAIMS 


The Riggs National Bank Of Washington, D.C., Successor 
By Consolidation To The Washington Loan And Trust 
Company, Trustee Under The Will Of Joseph S. Justh, 
Deceased, 


v. 
The United States of America 


PLAINTIFF'S EXCEPTIONS AND BRIEF 
(Filed March 13, 1962) 


PRELIMINARY STATEMENT 
This is an action to recover fiduciary income taxes paid by the 
plaintiff to the defendant ‘during the years 1951 to 1960, inclusive. 


THE QUESTIONS PRESENTED 


Was the surplus income of the Justh Trust, i.e. the income of the 
trust created by the will of Joseph S. Justh in excess of the amounts 
necessary to pay annuities during the years 1951 through 1960, inclusive, 
permanently set aside for charitable purposes in each of the taxable 


years and thus deductible for federal fiduciary income tax purposes 


under Section 162(a) of the Internal Revenue Code of 1939, as amended? 


In order to determine this ultimate question, the Court must first 
decide whether paragraph Fourth of the Justh will, which directs the 
plaintiff to distribute the remainder of the trust proceeds to four named 
charities upon termination of the trust, disposes of the accumulated 
surplus income, bearing in mind that paragraph Fifth of the will directs 
such income be accumulated by the plaintiff until the termination of the trust. 
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PLAINTIFF'S EXCEPTIONS TO REPORT 
OF COMMISSIONER 
Plaintiff takes no exception to the findings contained in the report 
of the Commissioner and considers the facts set forth in that report 


to be proven and material to the due presentation of this case. It is 


requested, therefore, that the Court include the same in its findings of 


facts. 
STATEMENT OF THE CASE 

The plaintiff, as Trustee under the will of Joseph S. Justh, 
deceased, is seeking in this action to recover fiduciary income taxes 
paid to the Government for the years 1951 through 1960, inclusive. The 
last will and testament of Joseph S. Justh, deceased, devised certain 
real estate, consisting of land and a building thereon, located at 1301 
F. Street, N. W., Washington, D. C. to the plaintiff in trust for a 
period of 20 years subsequent to the date of testator's death. . 4(b)) 
Joseph S. Justh died on May 12, 1950. 

Paragraph Second of the will directed that certain fixed monthly 
annuities be paid to named beneficiaries out of the net income from 
rentals onthe trust property. (F.5(b)) The plaintiff was authorized 
by paragraph Fifth of the will to borrow an amount necessary to pay 
expenses of administration, taxes, debts and all other charges against 
the estate. Repayment of the loan was to be made as rapidly as possible 
from surplus income of the trust, i.e. the net rentals derived from the 
trust estate in excess of the amount necessary to pay the annuities. 
Paragraph Fifth further provided that additional surplus income be 
accumulated and retained in the hands of the Trustee until the termination 
of the trust. (F.4(e)) 

The total value of the Justh estate as reported in the Federal estate 
tax return was $347, 434.36, of which $325,000 was attributable to the 
value of the real estate devised in trust. (F. 3) The expenses: of acer 
stration, taxes, and debts of the estate totaled approximately $78. 000.2 


EY The expenses of administration were substantially ereased by two 
caveat suits filed by relatives of the testator. (F.2(b) f.n. i 
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As authorized by paragraph Fifth of the will, plaintiff borrowed 
$60,000 on August 1, 1951 with which to pay these expenses. The loan 
was secured by the'trust property and payable out of the surplus in- 
come. (F.6(b)) 

Upon termination of the trust in 1970, the plaintiff is directed by 
paragraph Fourth of the will to sell the trust property and out of the 
proceeds thereof to pay specific bequests which at the time of the death 
of the testator amounted to $277, 000 and which at the present time 
amount to $257, 000. 2/ (F.8(d)) There is a possibility the amount of 
bequests may be reduced further by lapses to at least $242,000. (F. 8(d)) 
The remainder of the trust proceeds are to be divided by the Trustee 
into four equal shares and distributed to four named charitable organi- 
zations, recognized as such within the meaning of the Internal Revenue 
Laws of the United States. (F.9(b)) Paragraph Fourth also provides: 
"Should any of the . . . beneficiaries be not living at the time of the 
termination of the said trust, then the bequests to such beneficiaries 
shall lapse and become part of the remainder of said proceeds and be 
[ distributed to the four named charities.]" (F. 10, p. 11) 

The Federal estate tax return (Joint Ex. 6), was filed by plaintiff 
on August 10, 1951 and accepted by the defendant. In Schedule N there- 
of, the plaintiff, as Executor of the estate, computed the remainder 
interest of the four charities in the Justh estate under the then applicable 
regulations of the Internal Revenue Code of 1939. (Treas. Reg. 105, §81.44(a) 
and §31.10(j)). That computation was predicated on the fact that all of the 
remainder of the estate of Joseph S. Justh, deceased, would pass to the 
four charities named in paragraph Fourth of the will after the cash be- 
quests payable upon termination of the trust. The estate tax return also 
took into account that the four charities had a vested remainder interest 


in any lapsed annuities provided for in paragraph Second of the will. 


————— 


2/ One of the annuitants (Rosa Risdon) died on September 1, 1953, 
causing her annual annuity of $1200 and specific bequest of $20, 000 to 
lapse. The amount of annual annuities were thereby reduced to $5100 
and the specific bequests to $257,000. (F. 5(b)) 
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At the time the testator executed the will, in 1946, the ate of 
the trust property produced an income of $16,000 per year. (F. 5(a)). 
Prior to execution of the codicil on May 22, 1947 the rentals were in- 
creased to $18,000 per year. (Joint Ex. 4) After execution of the 
codicil, the annuities to be paid under paragraph Second of the will 
totaled $6, 300 per year (F. 5(b)). Due to a lapsed annuity the annuity 
payments have been reduced to $5,100 per annum since 1954. (F. 6(c)) 
There is a possibility that there will be additional lapsed annuities, re- 
ducing the yearly payments to at least $4,500 per year. (F. 8(b)) 

This Court may take judicial notice of the fact that the trust pro- 
perty, located on the corner of 13th and F Streets, Northwest, is ina 
prime commercial area of the city of Washington. The trust property 
has a fair market value of at least $325,000 (F.9(a)) which value will 
quite likely be increased prior to termination of the trust in 1970. 

The surplus income of the trust for the period of years 1951 
through 1960, inclusive, has totaled $132, 325.65. The plaintiff has 
paid a fiduciary income tax on this excess income in a total amount of 
$42,797.79. (F.7(a)) It is the plaintiff's contention that this gurplus 
income has been and had to be under the will permanently set aside for 
charitable purposes by the plaintiff within the meaning of sections 162(a) 
and 23(o) of the Internal Revenue Code of 1939 (and section 642(c) of the 
Internal Revenue Code of 1954 as to post-1954 income) in each of the 
respective tax years 1951 through 1960, inclusive. Accordingly, the 
plaintiff is entitled to recover the taxes paid on this amount which has 
been permanently set aside for charitable purposes pursuant to the terms 
of the Justh will. 

ARGUMENT 


I. The Justh Will Is to be Interpreted in Light of the Laws of 
the District of Columbia, Under Which There Is a eooee 
Presumption Against Intestacy 


This case essentially involves a question of will construction. As 


was pointed out in our questions presented the ultimate issue will be 
whether or not the income plaintiff received from the trust property in 
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excess of the amounts distributed to annuitants for the years 1951 through 
1960, inclusive, was permanently set aside for charitable purposes in 
those respective years or was taxable to plaintiff. This tax liability is- 
sue will turn, however, on the interpretation which this Court places on 
the last will and testament of Joseph S. Justh, deceased. 

The Court of Claims has been asked upon many occasions to inter- 
pret the meaning and effect of testamentary dispositions. See e.g. Beggs 
v. United States, 89 Ct. Cl. 39 (1939); Sewell v. United States, 85 Ct. Cl. 
512 (1937); Martin v. United States, 46 Ct. Cl. 372 (1911); Burnell v. Uni- 
ted States, 44 Ct. Cl. 535 (1905). The law of the jurisdiction in which the 
will is probated, as interpreted by the courts of that jurisdiction, governs. 
Sewell v. United States, supra. Since Joseph S. Justh died domiciled in the 
District of Columbia, where his will was admitted to probate, construction 
of the will must be made under the law and decisions of the courts of the 
District of Columbia. 

In the District of Columbia, there is a presumption against partial 


intestacy of a testator. This principle was established in the case of Gi- 
ven v. Hilton, 95 U-S. (5 Otto 458) 591 (1877). In reversing a decision of 
the Supreme Court of the District of Columbia which held that real estate 
of the testator passed intestate rather than under the residuary clause of 
the will, the Court stated (95 U.S. at 595): "The law prefers a construc- 
tion which will prevent a partial intestacy to one that will permit it, if 


such a construction may reasonably be given." 

Kenaday v. Sinnott, 179 U.S. 606 (1900) also involved a will admit- 
ted to probate in the District of Columbia. The testator bequeathed a num- 
ber of legacies to certain next of kin. The remainder of testator's real 
estate and certain specified items of personal property were devised and 
bequeathed in legacies to the testator's wife. There was no general resi- 
duary clause in the will. Between the time of the execution of the will and 
the testator's death, he acquired $9,000 in United States bonds. These 
bonds were not specifically disposed of by the will. The heirs of the 
decedent contended the bonds should pass as intestate property and 
the lower court agreed. The United States Supreme Court disagreed, 
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holding that the will could be interpreted to include in the wife's legacies 


the subsequently-acquired bonds. After analyzing the general scheme 
of the will and acknowledging the rule that the law prefers a construction 
which will prevent a partial intestacy, the Court said (179 U.S. at 616): 


The general intention of the testator in this instance is per- 
fectly clear. The will was inartifically drawn, but its various 
provisions taken together put it beyond doubt that he intended to 
dispose of all of his property, and we think that he accomplished 
that purpose. In doing so all property not expressly given another 
destination was, in substance, devised and bequeathed to his 


wife... 


It is also clear in the instant case that the general intention of the 
testator was to dispose of all of his property, including the surplus in- 
come of the trust. As in Kenaday v. Sinnott, supra, this intention can 
best be gathered by carefully analyzing the general scheme of the Justh 
will. | 

The general scheme of the will can be summarized in the following 
logical sequence: (1) The testator's real estate, comprising the great 
bulk of the estate (93.25%), was put in trust (F.3, f. n. 5). (2) The 
remainder, in liquid assets (6. 75%), was to be used to pay administra- 
tion expenses. (3) The testator provided for specified annuities, far 
less than the then existing and expected rentals of the trust property, to 
be paid from the trust income. (4) The expected excess income of the 
trust was to be disbursed first to repay the loan which the testator 
anticipated would be necessary to supplement the liquid assets used to 
pay administration expenses, and then such income was to be accumulat- 
ed by the trustee until the termination of the trust. (5) Upon termination 
of the trust, the trust property was to be sold and out of the proceeds 
thereof specific bequests, totaling considerably less than the fair market 
value of the trust property, were to be paid. (6) The remainder of the 
trust proceeds, including lapsed bequests and, by implication, accumu- 
lated surplus income, were to be divided into four equal shares and 
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distributed to the four named charities. 

The various provisions of the Justh will, therefore, taken together 
and viewed as a whole show a testamentary scheme of the testator which 
must "put it beyond doubt that he intended to dispose of all of his pro- 
perty." The plaintiff submits the testator has accomplished that purpose 
as the second portion of this argument will further illustrate. 

II. All of the Indicia of Testamentary Intent, Both Those Implied 

in Law and Those Compelled by Reason and the Facts, 

Indicate the Testator Meant Surplus Income of the Trust to 

be Distributed to Charity 

In this case, taking into consideration the terms of the will itself 
as well as the circumstances surrounding the will's execution, it is clear 
in law and in fact that the intent of the testator was to dispose of accumu- 


lated surplus income with the proceeds of the sale of the trust property. 


A. Intent Implied in Law . 


In the District of Columbia, it has been held that the intention of 
the testator, where such intention is not expressly stated in the will, 
will be implied in law to be to accumulate excess income until termina- 
tion of the testamentary trust and then to distribute such excess income 
with the trust estate. American Security & Trust Co. v. Blair, 63 App. 
D.C. 170, 70 F. 2d 774 (1934). In American Security & Trust Co. v. 
Blair, the will in question failed to make provision for the complete 
disposition of excess income of a testamentary trust after payment of 
annuities. The will established a trust which was to last for the life- 
time of the testator's wife. Income of the trust was to be distributed 
in the following manner: $40,000 per annum to the testator's widow; 
income in excess of $40,000 to be credited to the corpus of the trust 
estate until such corpus reached a value of $1, 000,000; after the trust 
estate reached a value of $1, 000, 000, the excess income was to be divided 


annually among the testator's brothers and sisters then living. The value 
of the trust estate reached $1, 000, 000 and the trustees distributed the 


excess income to the testator’s brothers and sisters annually in 
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accordance with the will. The last survivor of the testator's brothers 
and sisters, however, predeceased the testator's wife by several years. 
During this period, the trustees accumulated the excess income. 
The heir of the testator claimed the excess income as intestate property, 
contending the excess income had not been disposed of by the testator’ 8 
will. The Supreme Court of the District of Columbia held the accumu- 
lated excess income was intestate property and must pass to the heir at 
law. The Court of Appeals reversed, holding the accumulated excess 
income was not intestate property but passed under the will. In its 
opinion, the court adopted the following rationale (70 F. 2d 774, 775): 


The will before us disposed of a large estate and was very 
evidently drawn by one skilled in the use of appropriate language 
to convey the intention of the testator. It is equally apparent 
that the testator had carefully considered every contingency for 
which he desired to provide . . . From the decease of the last 
survivor until the final distribution of the estate, the will makes 
no provision for the payment of the excess income. In such cir- 
sumstances, the intention of the testator that the | surplus income] 

. should be permitted to accumulate during the life! of the 
trust, that is, until final distribution, will be implied. [ citing 


cases] It is part of the trust estate and not subject to distribution 


until "the trust shall cease and determine." 
| 
Under the court's holding in American Security & Trust Co. v. 


Blair, the accumulated excess income of the Justh trust does not go 
intestate, but must be distributed with the proceeds of the trust estate 
upon termination of the trust. The facts of the instant case are remark- 
ably similar to those presented in American Security & Trust Co. v. 
Blair. If anything, the intent of Joseph S. Justh is much clearer with 
respect to the intention to include the surplus income with the proceeds 
of the trust. 

An earlier decision on the question of excess income of a testa- 
mentary trust is Fitchie v. Brown, 211 U.S. 321 (1908), wherein a 
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Hawaiian will established a trust "for as long a period as is legally 
possible.” The will provided that specified annuities were to be paid 

to named annuitants out of income of the trust but no provision was made 
for disposition of surplus income. The two questions presented to the 
Court involved: (1) the validity of the trust and (2) the disposition of 
surplus income. The Court decided the first question in favor of the 
trust's validity, holding that the trust did not violate the rule against 
perpetuities under Hawaiian law. After sustaining the validity of the 
trust, the Court reached the issue of disposition of surplus income: 


. . .[ T]he question remaining is as to the disposition of the sur- 
plus income arising during the payment of the annuities. The will 
shows that the testator supposed there would be such surplus, 
Should it be accumulated or paid to the heirs of testator? We think 
the surplus, after paying annuities, must accumulate as part of 
the trust estate until the time arrives for the distribution of the 
estate, and that such accumulation must then be distributed as a 
part thereof to those who will then have the right to take the estate 
as provided for in the will. 211 U.S. at 334. 


The reasoning of the Court in Fitchie v. Brown is entirely apposite 
to the facts of the instant case. In neither Fitchie v. Brown nor Ameri- 


can Security & Trust Co. v. Blair, moreover, did the testator direct 


surplus income be accumulated until the termination of the trust, as 
Joseph S. Justh did. Both decisions emphasized that the testator knew 
there would be surplus income and obviously intended to dispose of such 
income by will. Even had Joseph S. Justh not directed the trustee to 
accumulate surplus income, such an intent to accumulate would undoubt- 
edly be inferred in accordance with American Security & Trust Co. v. 
Blair and Fitchie v. Brown. Having directed the accumulation of sur- 
plus income, however, it is even more apparent the testator intended 
the surplus income to become part of the trust estate to be distributed 
with the trust proceeds upon the termination and distribution of that 
trust estate. 


11 


65 
B. Intent as Corroborated by the Facts 


The factual circumstances surrounding the execution of the will as 
well as the four corners of the will are convincing proof of the inter- 
pretation urged by the plaintiff. 

The testator's will disposed of a large estate, nearly $350, 000, 
and it is apparent the testator had a very definite testamentary plan. 
The general scheme of the will has been previously outlined in Part I 
of this argument. Such a complete testamentary plan of one’s estate, 
in itself, directly contradicts an intent to die intestate as to any part of 
one's estate. American Security & Trust Co. v. Blair, supra. 

The testator was well aware at the time of the execution of the will 
that there would be surplus income. It was clearly his intent to dispose 
of this excess income in its entirety through his will. The following 
circumstances illustrate that the testator knew there would be such 
excess income: (1) The rentals of the trust property were $16, 000 per 
annum when the will was executed (F.5(a)) and $18, 000 when the codicil 
was executed (Joint Ex. 4) whereas the total annuities provided by the 
will and codicil were $6, 300 per annum (F.5(b)). (2) Paragraph Fifth 
of the will (F.10, p.12) directed the trustee to repay from excess in- 
come any loan secured by the trust property 3/ and further directed 
wu . that such surplus shall be retained in the hands of my Trustee 
until the termination of the trust ....'" These specific references to the 
surplus income in the will are conclusive evidence the testator knew of 
the existence of surplus income and intended to dispose of that income 
in the will. It would be totally unreasonable for a testator to direct that 


such a surplus be accumulated until twenty years after the death of the 


testator, then to go intestate. 
The testator's will and codicil provided for the aes to his heir, 


3/ In connection with the loan which the trustee was ee nived to under- 
take to pay administration expenses, it should be borne in mind that the 
amount of the loan was considerably more than the testator could have 
anticipated by reason of the two caveat suits filed against the Vom 


66 


a daughter, and various next of kin of annuities toltaling $6, 300 per 

year and specific bequests of $277,000 at the termination of the trust. 
The only heir of the testator, his daughter (Mrs. Charlotte S. Brown), 
was given an annuity of $2, 100 per annum for twenty years plus a speci- 
fic bequest of $55,000 at termination of the trust. (F. 8) Next of kin 
receiving annuities included a half-sister (lapsed), two nieces, a nephew, 
the nephew's wife and their three children. (F.8) The specific bequests 
to next of kin included: $10,000 each to the testator's two grandchildren; 
$25, 000 each to the testator's nephew and nephew's wife; $5, 000 each 

to the three children of the testator's nephew; $75, 000 to a niece; 

$10, 000 to another niece; $15, 000 to a great-nephew; $15, 000 to a niece 
by marriage; and $20, 000 to a half-sister (lapsed) (F.8). The inclusion 
in the will of these detailed annuities and substantial specific bequests 

to the testator’s heir and next of kin are compelling evidence the testator 
intended his heir and next of kin to have those amounts specifically be- 


queathed and no more. Provision for detailed annuities and legacies to 


heirs and next of kin is often cited as a prime factor in concluding a 


testator did not intend to die intestate as to any part of his estate. See 


e.g., Beggs v. United States, supra; American Security & Trust Co. v. 


Blair, supra. 
Another indicia of this intent to give to charity the entire remainder 


of the trust estate not specifically bequeathed to the testator's heir and 
next of kin is the fact that paragraph Fifth of the will provides that lapsed 
bequests shall become part of the remainder of the trust proceeds and 
be distributed with those proceeds to the four charities. (F.10, p. 11). 
Surely if the testator had intended his heir and next of kin to have more 
than the annuities and specific bequests, he could and would have pro- 
vided that lapsed annuities during the twenty-year period of the trust's 
existence and lapsed bequests be distributed proportionately among the 
annuitants and beneficiaries. 

The inclusion of lapsed bequests within "the remainder of said 
[trust] proceeds" to be distributed to the charities also is evidence of 
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the testator's intent not to limit the concept "proceeds” only to that 
amount realized from the sale of the trust property. It may reasonably 
be inferred that since the testator enlarged the phrase "remainder of 
said proceeds" to include lapsed bequests, he also intended surplus 
income (in which is contained lapsed annuities) to be included with the 
trust proceeds. 

In Burnell v. United States, 44 Ct. Cl. 535 (1909) this Court set 
forth a number of fundamental principles of will construction which merit 
consideration in the instant case. The testator in that case also died 
domiciled in the District of Columbia and his will was admitted to pro- 
bate in the probate court (then entitled Orphans’ Court) for the District 
of Columbia. In his will, the testator disposed of certain bonds of the 
corporation of Georgetown in the following manner: "I hereby give and 
bequeath tomy... sister. . . all the [Georgetown bonds] . . . to be 
used by her aa her natural life and at her death to revert to my 
nearest surviving relative." Upon the testator’s death, the Georgetown 
bonds were distributed to the testator’s sister. Subsequently, the 
Treasury Department of the United States assumed payment of the bonds. 
The bonds were presented for payment by the testator's sister and she 
received payment from the United States Treasury Department for the 
full value of the bonds. Upon the death of the testator’s sister, the 
‘nearest surviving relative” of the testator brought suit against the 
United States for the value of the bonds. 

The plaintiff argued that the testator's sister had only a life estate 
and was not entitled to redemption of the bonds. The defendant contended 
that the phrase in the will "to be used by her [the sister] during her 
natural life” gave the testator's sister the right to dispose of the bonds 
as she saw fit during her lifetime. Before discussing the merits of the 
case, this Court stated (44 Ct. Cl. at 545-546): 


The fundamental and controlling rules for the construction 


of wills are: (1) Technical import of words is not to prevail over 
the obvious intent of the testator; (2) when technical words are 
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used by the testator they are to have their technical import, unless 
it is apparent that they were not intended to be used in that sense 
-- the particular intent will always be sacrificed to the general 


intent; (3) the intent of the testator is to be determined from the 


whole will -- the entire scheme of the will; (4) every word shall 


have effect if it can be given without defeating the general purpose 
of the will, which is to be carried into effect in every reasonable 
mode. (Emphasis Supplied) 


Reading the will in question in the light of these principles, this 
Court concluded, it was apparent that the testator had intended to give 
a life estate to his sister with remainder to his "nearest surviving re- 
lative” and judgment was entered accordingly for the plaintiff. 

The principles of will construction, announced by this Court in 
the Burnell decision, have special significance in the instant case. Rules 
or general principles of will construction have, after all, but one pur- 
pose: to determine the intent of the testator so that the Court may carry 
that intent into effect. Technical and non-technical words are to be 
interpreted so as not to defeat the general purpose and scheme of the will. 
Applying these standards to the instant case, it is clear the intent of the 
testator was to give the remainder of the trust estate, including lapsed 
bequests and surplus income, to charity after the payment of annuities 
and specific bequests. The entire scheme of the will bespeaks this in- 
tent. Indeed, no other construction would be reasonable. 
Ill. The Surplus Income of the Trust Will Not be Invaded for the 

Benefit Either of the Annuitants During the Existence of the 

Trust or the Non-Charitable Beneficiaries at the Termina- 

tion of the Trust 

The Commissioner, in his report, has found, as a fact, that the 
proceeds of the sale of the trust property will be in excess of the amount 
necessary to pay all specific bequests, which now total $257, 000. (F.9(c)) 
As a factual matter, therefore, the defendant cannot contend that the 


accumulated surplus income is not being permanently set aside for 
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charitable purposes on the ground that the surplus might be invaded by 
the trustee to pay specific bequests. The report of the Commissioner 
has foreclosed that argument. | 

Under the facts established by the Commissioner's report, the 
defendant is equally deprived of the argument that the surplus income 
has not been and is not being permanently set aside for charitable pur- 
poses on the basis that the surplus income may be invaded by the trustee 
to satisfy annuities. Such an argument would be in total disregard of 
the facts. The annuities of the trust since 1954 have been $5, 100 per 
annum. (F.6(c)) It is quite possible there may be additional lapsed 

annuities, thereby reducing the annuity payments further to at least 

$4,500 per year. (F.8(b)) The income of the trust in excess of annuity 
payments has, on the other hand, averaged $18,000 per annum in the 
past three years. There has been an aggregate total of $132, 325. 65 
in surplus income since the inception of the trust. (F.7(a)) The amount 
of surplus income, moreover, will continue to grow until the termina- 
tion of the trust both by reason of possible future lapsed annuities and 
because of the additional income which is being and will be earned by 
the trustee on the invested accumulated surplus income. | 

A factually similar case in which the court held that the question 
of whether or not surplus income of a trust has been permanently set 
aside for charitable purposes is one of practical realities rather than 
theoretical possibilities is Boston Safe Deposit and Trust Com ) any V. 
United States, 129 F. Supp. 616 (D. Mass. 1955). In that case the tax- 
ability of surplus income of a testamentary trust was at issue. The 
trust was charged with the payment of fixed annuities to certain named 
persons. The annuities were to be paid from income, or from principal 
if the income proved insufficient. Income in excess of the annuity pay- 
ments was to be added to the corpus of the trust. At the death! of the 
last of testator's three daughters, the trust was to terminate, and the 
entire trust fund, which would include excess income, was to be distrib- 


uted among certain charitable institutions. During the taxable years 
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1946 through 1952, inclusive, the trustee had accumulated substantial 
amounts of excess income, with an aggregate accumulation of excess 
income in the amount of $85,730.59. The trustee, who had paid fiduci- 
ary income taxes in each of the years 1946 through 1952, inclusive, on 
this surplus income, sought to recover the tax payments from the gov- 
ernment on the ground that the excess income had been permanently 
set aside for charitable purposes in each of the taxable years received. 
The government contended the excess income was not deductible on the 
ground that the excess income might not reach the charities and con- 
ceivably could be invaded for the payment of annuities. The court enter- 
ed judgment for the plaintiff, disposing of the government's theory in 


the following manner: 


The question is whether in 1946 and each of the succeeding 
years the excess income not used for the payment of annuities 
and other charges and expenses of the trust can be said to have 
been permanently set aside for charitable purposes. As a matter 
of legal power, this income is subject to use in subsequent years 


to meet the required payments and, if so used, will not, of course, 


pass to the ultimate charitable beneficiaries. The question, how- 


ever, is not one of theoretical legal possibility, but of whether in 
the light of the terms of the trust, the size of the corpus and in- 
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come, and the circumstances governing the size of the payments 
to be made, it can be said as a practical matter that there is no 
real likelihood that this excess income will ever have to be used 
to meet future trust payments and so be diverted from the ultimate 


charitable purposes of the trust. [Citing cases] The require- 
ment of § 162(a) that the income must be set aside for charity 


"pursuant to the terms of the will" are of course satisfied here, 
since in accordance with the provisions ofthe will all principal 
and income not expended during the life of the trust must eventual- 
ly be paid to the charitable beneficiaries. (Emphasis Supplied) 

[ Citing cases] 


71 | 


In this case there is no problem of a sufficiently definite 
standard to be used in determining future [ annuity] payments. 
The annuities to be paid are fixed in amount and the amounts of 
the other fees and charges are subject to reasonably accurate pre- 
diction. 129 F. Supp. at 619. | 


The decision of the court in Boston Safe Deposit and Trust Com- 
pany v. United States, which, incidentally, was not appealed by’ the 
government, was based on facts which are closely analogous to those of 
the instant case. The amount of income of the Justh trust over ‘the ten- 
year period of 1951 through 1960 has always proved substantially in 
excess of the annuity payments, reaching an aggregate amount of $132, 
325.65 in 1960. The amount of annuities, moreover, cannot exceed 
$5,100 per annum for the remainder of the trust's existence and that 
amount may be reduced by lapses. By all standards cited by the court 
in the Boston Safe Deposit and Trust Company case, the excess income 
of the Justh trust for the years 1951 through 1960, inclusive, has been 
permanently set aside for charitable purposes. 

This Court also has recognized that the test of whether or not 
amounts of income have been permanently set aside for charitable pur- 
poses is not one of hypothetical possibilities. In Beggs v. United States, 
89 Ct. Cl. 39 (1939) the testator directed that all of his estate be sold 
and distributed to charities to be selected by the executor and testator's 
sister. The will permitted the executor and testator's sister a five- 
year period within which to sell the estate assets and distribute the pro- 
ceeds to charity. The executor filed an estate tax return, deducting the 
total value of the trust estate which was distributed to various charities 
after a four-year period of administration. In addition, the executor 
claimed refund for all fiduciary income taxes paid on the income of the 
estate during the four-year period of administration prior to the final 
distribution of the estate to charity. The Commissioner of Internal 
Revenue disallowed the charitable deduction both for estate and income 
tax purposes. In a suit filed in this Court, the executor claimed both 
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the estate and fiduciary income taxes paid. 

This Court gave judgment to the executor for both the estate tax 
and fiduciary income tax. In reaching its decision, the following steps 
in legal reasoning were traced by this Court. First, the will of the 
testator together with the circumstances surrounding its execution were 
considered and analyzed to determine the intent of the testator. It was 
apparent to the Court that the primary intent of the testator was to de- 
vise and bequeath the net proceeds of his residuary estate to charity 
and it was held that the testator had accomplished that purpose. The 
net proceeds of the residuary estate were deductible, therefore, for 
estate tax purposes. 

But what of the income earned by the estate during administration? 
The government argued this income could not be deductible because 
such income had not been bequeathed to charity in the will nor had it 
actually been paid to charity in the will nor had it actually been paid to 
charity inthe years during which it was received. The executor, how- 
ever, contended the income earned by the estate during administration 
became part of the corpus of the residuary estate which was ultimately 
destined for charity. Though not paid to charity when received, this 
income eventually would go with the proceeds of the sale of the estate 
to charity. 

This Court accepted the executor's position. After quoting the 
provisions of section 219(b)(1) of the Revenue Act of 1926 (44 Stat. 9, 32) 
(the terms of which are substantially identical to section 162(a) of the 
Internal Revenue Code of 1939 and section 642(c) of the Internal Revenue 
Code of 1954), this Court stated: 


The income derived by the executor during administration 
became a part of the corpus of the residuary estate, the net pro- 
ceeds of which we have held were by the will bequeathed to charity 
and so distributed. As such income was received it was by the 


terms of the will permanently set aside and destined for charitable 


uses. Such income was clearly deductible. . . . [ Emphasis Supplied] 


73 


'The statute should be read, if possible, in such a way as. . 
not to make the result turn on accidental circumstances 2 legal 
technicalities.’ 89 Ct. Cl. at 56. 


It is equally clear in the instant case that the excess income of the 
Justh trust has been and is being permanently set aside for charitable 
purposes. As such excess income is received by the plaintiff, it is, by 
the terms of the Justh will, "permanently set aside and destined for 
charitable uses." The reasoning which this Court applied to the admini- 
stration income of the Beggs estate applies with the same cogency to the 
excess income of the Justh trust. | 

The defendant's acceptance of the plaintiff's computation of the 
charitable remainder in the federal estate tax return is, of course, not 
binding on the defendant as to plaintiff's fiduciary income tax liability. 
The federal estate tax return does illustrate, however, that the plaintiff 

was of the opinion that the four named charities would take the entire 
remainder of the Justh estate with the exception of the annuities and cash 
bequests. The defendant accepted that opinion. 

The record also indicates that the District of Columbia has refund- 
ed the fiduciary income taxes paid by plaintiff during the years: 1954, 
1955, 1956 and 1957 (Joint Exs. 10 and 11, Entry dated November 4, 
1958). The District of Columbia Code provision (Section 47- 1557b(a), 
D.C. Code, 1961) permitting an income tax deduction of contributions 


to charity is substantially the same as section 162(a) of the Internal 


Revenue Code of 1939, as amended. 


CONCLUSION | 
It is apparent that the intention of the testator was to give the 
remainder of the trust proceeds, including surplus income, to charity 
after payment of annuities and cash bequests. Certainly the testator 
did not intend to die intestate as to any part of his estate. Where the 
intention of the testator is clear, this Court has given legal effect to 


that intention. Beggs v. United States, supra, Burnell v. United States, 
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supra. Under American Security & Trust Co. v. Blair, supra, which 
is precisely in point with the instant case, the law will imply that the 


testator intends surplus income of a testamentary trust to be accumu- 
lated by the trustee and then distributed as a part of the trust estate 
upon termination of the trust. 

The plaintiff, therefore, is required by the testator's will to 
accumulate surplus income for ultimate distribution to the four named 
charities. This surplus income has been and is being permanently set 
aside for charitable purposes when received by the plaintiff and thus is 


deductible for federal fiduciary income tax purposes under section 162(a) 


of the Internal Revenue Code 1939, as amended. Beggs v. United States, 


supra; Boston Security & Trust Co. v. United States, supra. 
Accordingly, it is submitted that plaintiff is entitled to recover of 


and from the defendant the sum of $42,797.79 and interest thereon at the 


rate of six percent per annum from the dates of payment. 


Respectfully submitted, 


JAMES E. MURRAY 
Attorney for Plaintiff 


800 Colorado Building 
Washington 5, D. C. 


Of Counsel: 


ARTHUR J. PHELAN, ESQ. 
HOGAN & HARTSON 


800 Colorado Building 
Washington 5, D. C. 
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APPENDIX 
Statutes Involved 
The following pertinent part of the Internal Revenue Code of 1939, 

as amended, is involved in this case: | 
§ 162. The net income of the estate or trust shall be computed 
in the same manner and on the same basis as in the case of an 
individual, except that — | 

(a)... [T]here shall be allowed as a deduction . . . any 
part of the gross income, without limitation, which pursuant to 
the terms of the will or deed creating the trust, is during the 
taxable year paid or permanently set aside for [charitable] ... 
purposes ..., or is to be used exclusively for religious, chari- 


table, scientific, literary, or educational purposes, 


Section 162(a) of the Internal Revenue Code of 1939 was reenacted 
as section 642(c) of the Internal Revenue Code of 1954 in substantially 


the same terms. 


EXCERPTS FROM BRIEF 
FILED BY THE UNITED STATES AS DEFENDANT 
IN THE COURT OF CLAIMS 
No. 517-57 


ARGUMENT 


The Plaintiff Is Not Entitled to a Deduction of 
All of Its Income During the Years Involved 
In order to be entitled to the exceptional and unlimited deduction 
provided by Section 162(a) of the Internal Revenue Code of 1954, supra, 
the plaintiff must comply with each of the following requirements: (1) 
Pursuant to the will creating the trust, (2) income must be paid, per- 
manently set aside, or usable (3) during the taxable year (4) exclusive- 


ly for charitable purposes. it is the Government's position that the 
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plaintiff has failed to meet the conditions of the deduction and that the 
facts and circumstances of the instant case preclude the conclusion that 
the statute may be applied to grant tax-free status to the plaintiff. 


A. The governing instrument did not create in the charitable 


organizations a right to income in excess of the needs of 
the testamentary trust 


It is elementary that the "legatee must take the legacy as the tes- 
tator has bequeathed it." Anderson v. Wilson, 289 U.S. 20, 26. If the 
charitable organizations have no right to the excess income under the 
will either in praesenti or in futuro, then the income cannot be distribu- 
table exclusively for charitable purposes and there is no need to inquire 
further as to whether the plaintiff has satisfied the other requirements 
of the deduction. Therefore, it is necessary to examine the will itself 
inorder to determine the nature of the legacy bequeathed to the chari- 
table organizations. 

Instead of attempting to clearly delineate the rights of the chari- 
table organizations under the will, the plaintiff prefers to argue that the 
presumption against intestacy precludes the testator's heirs from re- 
ceiving the income and that the detailed bequests to the specifically desig- 
nated individuals prevent them from taking it. Therefore, the plaintiff 
concludes that, by implication or inference, the testator must have inten- 
ded that the income pass to the charitable organizations. This is decep- 
tive and perilous reasoning for it does not focus on the rights of the chari- 
table organizations and attempts to enlarge the bequests to those legatees 
in a manner not set forth in the will. 

It is the will itself that constitutes the declaration of the testator's 
intention. The charitable organizations are mentioned once, and only 
once, in the will. Upon the termination of the testamentary trust on May 
12, 1970, or twenty years after the testator's death, the plaintiff is direc- 
ted to sell the real property located at 1301 F Street. In the Fourth para- 
graph of the will, the plaintiff is also directed to dispose of the net sale 
proceeds by payment of a total of $277,000 to 12 designated individuals 
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and to divide the "remainder of said proceeds" into four equal shares 

for the benefit of four named charitable organizations. That comprises 
the full scope and extent of the bequests to the charitable organizations. 
Therefore, it should be beyond dispute that the charitable organizations 
only have an interest in what remains out of the proceeds realized from 


the prospective sale of the real property after payment to the ee 


individuals. 

Nevertheless, the plaintiff urges that the word “proceeds” should 
be broadly interpreted. That would be contrary to the intention of the 
testator as expressed in the will. The Fourth paragraph thereof deals 
entirely with the prospective sale of the real property. The word "pro- 
ceeds" is mentioned four times in that paragraph (Finding 10): 


(1) Following the direction to the plaintiff to sell the ‘real prop- 
erty, it is provided that "After the payment of its commidsion and 
the fees and expenses incident to such sale I direct the net eproceeds 
shall be disposed of as follows:" 

(2) At the conclusion of a list naming 12 individuals who are 

o be paid out of the foregoing specific bequests totalling $277, 000, 
it is provided that "Should any of the above beneficiaries | be not liv- 
ing at the time of the termination of said trust, then the bequests 
to such beneficiary shall lapse and become part of the remainder 
of said proceeds and be disposed of as hereinafter provided with 
respect thereto." 

(3) Immediately thereafter, it is provided that “The remain- 
der of said proceeds shall be divided by my said Trustee into four 
equal shares." 

(4) The Fourth paragraph concludes with the following sen- 
tence: ‘In the event the net proceeds from the sale of said prop- 
erty shall be insufficient to pay the amount specifically set forth 
above to the individual beneficiaries, then I direct that said pay- 
ments shall be proportionately reduced to such an extent as 


may be necessary." [Emphasis supplied. | 
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It is submitted that the testator meant what he said when he direc- 
ted that the proceeds of the sale of the real property be disposed of in a 
particular manner. The bequest to the charitable organizations of the 
"remainder of said proceeds" is clear and unambiguous. There is no 
room for interpretation or construction. The term "said proceeds" can 
only refer to the prospective sale. I was not used by the testator in any 
broad, all-inclusive sense. 

The will speaks for itself as to meaning and content and cannot be 
distorted in order to arrive ata result contrary to the express declara- 
tion of the testator's intention as set forth therein. The rule that neither 
the parties nor the Court can rewrite the will of the testator is peculiar- 
ly applicable to those situations in which the testator specifies the source 
of a particular bequest. In Hill v. Fill, 57 F. 2d 438, 439 (C.A.D.C.), the 
court, in referring to a Similar attempt to enlarge the terms of a bequest, 
said: 

Instead of providing that the net income of "said real and personal 

estate" should be paid to them or the survivor of them, he provided 


that the net income from his "said real estate" should be paid them 


or the survivor of them. This language in unambiguous, and to con- 

strue it as including the personal estate would be, to that extent, to 

make a new will for the testator, which of course we have no authori- 
ty to do. 

Similarly, in the instant case, the term "said proceeds" has no re- 
lation to any excess income that may be accumulated by the plaintiff. The 
term "said" is synonymous with beforementioned. All that had been pre- 
viously mentioned by the testator was the proceeds from the prospective 
sale of the real property. 

The source of the bequest to the charitable organizations was 
thereby limited. I could not embrace rental income. AS said by the 
court in the case of Estate of Grove, 6 Wis. 2d 659, 661, 95 N.W. 2d 788, 
790, in referring to a scrivener's mistake: 
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* * * it is impossible to have rentals income resulting from pro- 


ceeds of sale. "Rentals income" and "proceeds of sale"' are mu- 
| 


tually exclusive concepts. 


It is even more impossible for the proceeds of a sale to include 
dividends, interest, or unrelated capital gains. Yet, the plaintiff goes 
so far as to urge that that kind of income is also distributable to the 
charitable organizations. There is no basis in reason or logic for such 
a conclusion. 
A case similar to the instant case is Williard v. Weavil, 222 N.C. 
492, 23 S.E. 2d 890. In referring to the presumption against BESES 
as applied to a will making no disposition of the testator's personal prop- 
erty, but directing the executors of the testator's estate to sell his real 
estate and distribute the proceeds among his children, the court said 
(222 N.C., p. 496, 23 S.E. 2d, p. 893): | 
It does not authorize the court to make a will or to add to a testa- 
mentary disposition something which, by reasonable inference, is 
not there, or to make intestacy impossible. Alexander v. Alexan- 
der, 41 N.C. 229, 231. It is the opinion of the court that the adop- 
tion of the view urged by the plaintiffs would do too much violence 
to the language employed in the will. Our interpretation of the 
will, therefore, is that the restriction to a life estate of the share 
of Mary Jane Smith Swaim is confined to the bequest from the pro- 
ceeds of the real estate directed to be sold by the executors, and 


not to any distribution of the estate generally. 


That the presumption against intestacy cannot be used to rewrite 
a will is also the law in the District of Columbia. In George Washington 
University v. Riggs Nat. Bank, 88 F. 2d 771 (C.A.D.C.), the court, in 
holding that a residuary legacy passed as intestate REE said (p. 
772): 

While the intention of the testator to dispose of all of his estate 

may appear from the face of the will, if a condition later arises 
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which was clearly not contemplated by the testator, it is not with- 
in the power of the courts to amend the will by attempting to sup- 
ply the omission. 


Indeed, the plaintiff's attempt to utilize the presumption against 
intestacy to its advantage conflicts with another presumption specifical- 
ly applicable to the disposition of surplus income. See Sherman v. Ameri- 
can Security & Trust Co., 20 F. 2d 446 (C.A.D.C.). There, the court held 
that the law favors an interpretation which prefers the family of the tes- 
tator to a stranger — in that case a college. 


The presumption against intestacy merely means that it will be 


presumed that the testator intended to dispose of his entire estate. The 
income involved herein was not a part of the testator's estate at the date 
of his death. It accrued in years following his death. The plaintiff does 
not cite any cases involving the application of the presumption in such a 
situation and it does not seem to be relevant to property or income which 
was not a part of the estate at the date of death. In any event, the testa- 
tor did not manifest an intention to dispose of the income in excess of 
the needs of the trust in favor of the charitable organizations and that 
should be dispositive of the issue. 

Kenady v. Sinnott, 179 U.S. 606, cited by the plaintiff, is not in 
point since it involved property acquired prior to the death of the testa- 
tor rather than income earned thereafter. The above cited cases show 
that there is no rule of law that property never passes by intestacy. To 
take an example from a Supreme Court decision, Allen's Executors v. 
Allen, 18 How. 385, a will provided for an annuity payable to the testa- 
tor's wife secured on his real and personal estate. The residuary clause 
provided that "surplus", after the payment of claims and expenses, would 
be applied for the benefit of the Presbyterian Church. However, the tes- 
tator's lands had not been specifically devised. In an action of ejectment 
by the heirs, the Court held that there was no indication in the will that 
there would be a surplus from the sale of the lands and that the term 
"surplus" in the will did not comprehend the real property owned by the 
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testator. Similarly, in the instant case, there is no indication in the 
will that income in excess of the needs of the testamentary trust is to 
be paid to the charitable organizations. Rather, the rights of the chari- 
table organization are strictly limited to a participation in the net pro- 
ceeds from the sale of the real property. As in the Allen case, any un- 
disposed property would pass by intestacy. 

The only indication in the will relating to the possibility that the 
income would be in excess of the needs of the trust is the provision in 
the Fifth paragraph that any rental income over and above the annuities, 
and the sums necessary to repay any loans, shall be retained in the hands 
of the plaintiff until the termination of the trust. There is no disposition 
of that income in favor of any particular individual or organization. And 
the income is only to be retained if the annual rentals are insufficient to 
pay the annuities. 

The most reasonable inference to be drawn from the will is that 
the testator was primarily concerned with the possibility that the ren- 
tals from the trust would be insufficient for the purpose of providing a 
continuous flow of income to the annuitants and did not believe that there 
would be an excess of income. The Second paragraph of the will directs 
the plaintiff, in that event, to make the specified payment to his daughter 
and her children and to reduce the remaining monthly payments propor- 
tionately to such extent as may be necessary. The will is silent with re- 
spect to the possibility that there would be investment income, | such as 
dividends or interest. The natural objects of the testator's bounty, the 


annuitants, were the only persons designated to receive retained income 


and it was to be used only to protect them. The main problem faced by 


the testator was most probably the apportionment of the expected income 
among them in a fair manner. It seems more likely than not that he would 
have increased the relatively meagre amount of the monthly payments re- 
quired to be made to the annuitants if he had been aware that there would 
be surplus income. 

The inference that the testator had no reason to believe that there 
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would be surplus income becomes most compelling when the nature of 
his estate is examined. He was aware that the comparatively small a- 
mount of personal property owned by him would probably not be enough 
to satisfy such charges out of the "proceeds". 2 The authorization to 
the plaintiff to borrow money under the will was only to be exercised if 
the residue was insufficient for that purpose. The testator must have 
been aware that debts, administration expenses, and death taxes would 
far exceed the comparatively small amount of personal property and 
that it would therefore be necessary for the plaintiff to exercise its bor- 
rowing power. For that reason, he did not deem it essential to bequeath 


2 That inclusion of the word "proceeds" in the Fifth paragraph is the only 
other time that it appears in the will, in addition to the four instances in the 
Fourth paragraph discussed previously. Here again, the testator used it in the 
limited sense of a conversion of specific property into money. 


his personal estate to any particular person or persons and it would of 
necessity pass by intestacy.° 

The inference that the testator had no reason to believe that there 
would be excessive rentals becomes irresistable when the circumstances 
existing at the time of the execution of the will are also taken into con- 
sideration. At that time, the gross rental from the land and building lo- 
cated at 1301 F Street amounted to $16,000 per year. (Finding 5(a).) 


With depreciation reserves, local real estate taxes, = 


income taxes, 
building repairs and improvements, management fees, insurance premi- 
ums, interest and principal on loans, and payments to the annuitants, the 
testator could not expect any surplus income from the operation of the 


trust. The testator could not foresee the fact that the plaintiff would 


eee 


= That appears to be the interpretation adopted by the local probate authorities. 
On may 15, 1951, the plaintiff filed a petition with the United States District Court 
for the District of Columbia for authority to pay the expenses of the caveat pro- 
ceedings. On May 17, 1951, the court entered an order authorizing the payment 
of the expenses, attaching to that order a memorandum and recommendation of 
the Register of Wills which provided in part as follows (Deft. Ex. No. 1): 
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The caveat was disposed of on a motion to dismiss upon proof that the de- 
cedent was survived by a daughter and that accordingly the nieces and nep- 
hews had no interest to entitle them to bring a caveat. All the personal 
property is distributable as intestate property to the aforesaid daughter 
and consent in her behalf by her attorneys of record is endorsed on the 
petition. 


= As set forth in the federal income tax returns for the years involved (Joint 
Exs. 13-22) the District of Columbia real estate taxes alone exceeded $6,000 per 
year. 


——— 


execute a new lease two years after his death at about twice the gross 


rental being received at the time of the execution of the will. 

Even with the much more highly favorable lease, the plaintiff did 
not have the means to repay the $60,000 loan made to it at an annual in- 
terest charge of 4% within the original five-year period provided for re- 
payment. It was necessary to secure an extension on the unpaid portion 
of the loan and the final payment thereon was not made by the plaintiff 
until October 24, 1957. Under the lease in effect prior to the testator's 
death, any expected surplus income would not seem to be enough to re- 
pay principal and interest 5 prior to the termination of the trust. Thus, 
it is clear that the testator had ample reason to believe, at the time of 
the execution of the will, that the rental income would not exceed the 
needs of the trust and that the failure to dispose of any excess income 
and the rest of his personal estate is entirely consistent with the finan- 
cial circumstances then known to him, There is no basis in fact or in 
law for the charitable organizations to profit from the omission of the 
testator to dispose of income realized from a highly advantageous lease 
executed after his death. : 


i 


5 here is nothing in the record to indicate whether a higher interest rate 
could have been anticipated by the testator. The plaintiff was both the borrower 
and lender of the money needed to settle the estate. (Joint Ex. 1.) 


EEE 
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B. Adoption of the plaintiff's position can only lead to illogical 

and contradictory conclusions. 

The first dilemma of the plaintiff's position is that if the testator 
believed that there would be surplus income or if his failure to dispose 
of it was due to an oversight, there are no circumstances surrounding 
the execution of the will to indicate that he intended to bequeath that in- 
come to the charitable organizations. The second dilemma is that even 
if we can assume that the word "proceeds" in the will can be broadened 
to include something that the use of that word in the will shows that it 
was not intended to include, such income could not be accurately said to 
be permanently set aside for the charitable organizations. Pursuant to 
the will, the individual beneficiaries have a prior right to the receipt of 
the "proceeds" to the extent necessary to pay the bequests. Thus, at 
least to that extent, under the plaintiff's interpretation, the surplus in- 
come would be accumulated for their benefit. 

The fact that it is probable that the sale of the real property in 
1970 will yield proceeds sufficient to satisfy the specific bequests and 
provide some remainder for distribution to the charitable organizations 


does not alter that conclusion. 6 Rather, it demonstrates one further 


c The plaintiff's brief contains the strange statement that the Trial Commis- 
sioner found as a fact that the net sale proceeds will exceed the amount neces- 
sary to pay the specific bequests. (Br. 15.) The Commissioner did not have the 
benefit of appraisal testimony, nor did he consult a soothsayer before preparing 
his report. Of course, he only reported that that was "the probability". (Find- 
ing 9(c) .) 


aspect of the plaintiff's dilemma. Probability is not synonymous with 
reasonable certainty. In order for a gift of income to be deductible, 
there must be a reasonable degree of certainty that it will pass to the 
charitable organizations. See Merchants Bank v. Commissioner, 320 
U.S. 256. The present fair market value of the real property is approxi- 
mately $325,000. (Finding 9(a).) In the year 1970, the plaintiff will have 
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to locate a person ready, able, and willing to purchase the property. 
Commissions, taxes, and other closing costs, such as legal and adver- 
tising expenses, will be incurred. That will reduce the net amount to 
be realized from the sale. The purchaser will have to take into account 
all of the building depreciation or obsolescence that will necessarily ac- 
crue for the next eight years. A slight decline in land values could re- 
sult in there being no net sale proceeds remaining for distribution to 
the charitable organizations. Under the plaintiff's interpretation of the 
will, the retained income could be invaded to make up any deficit in the 
specific bequests to the individual beneficiaries since they are to be 
paid ahead of the charitable organizations. That result is entirely pos- 
sible, and, following the plaintiff's argument to its logical conclusion, it 
cannot accurately be said that the surplus income has been retained for 
the benefit of the charitable organizations, and not for the individual 
beneficiaries. | 

The plaintiff makes three additional points that particularly puzzle 


(1) The plaintiff finds it convenient to substitute the ames “trust 


proceeds" for "said proceeds" in the will. (E.g., Br. 13.) From this 
erroneous premise, the plaintiff somehow finds support in the fact that 
the Fourth paragraph of the will provides that the death ofa beneficiary 
will cause his bequest to "lapse and become part of the remaincer of 
said proceeds." However, this would appear to demolish the plaintiff's 
position, since such an interpretation establishes beyond doubt. the prior 
right of the individual beneficiaries to proceeds of all kinds to the ex- 
tent necessary to pay their bequests; and at the same time it prevents 
the plaintiff from also urging that the individuals may only be paid out 
of the proceeds from the prospective sale and that the charities are en- 
titled to the entire accumulation of income. As the initial item to be in- 
cluded in the "trust proceeds", the retained income must, of necessity, 
be considered as available for those who have a prior right thereto. 

(2) The one "fact" italicized in the plaintiff's "Statement of the 
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Case" relates to an alleged computation on the federal estate tax return 
filed by the plaintiff on behalf of the testator's estate. (Br. 4.) Under 
Section 812(d) of the Internal Revenue Code of 1939, a deduction is allow- 
able for the value of property owned by the testator at his death and de- 
vised to charitable organizations. The plaintiff claimed a charitable de- 
duction of $49,485.72 on the estate tax return. (Joint Ex. 6, Schedule N.) 
We submit that it is virtually impossible to understand the computation 
used to arrive at that sum without the aid of the person who prepared the 
computation. However, the plaintiff seeks to support its position by an 
assertion that the computation assumed that the entire remainder of the 
testator'’s estate passed to the charitable organizations and concludes 
that the "defendant accepted that opinion". (Br. 20.) 

First, we note that there was no "remainder" precisely because, 
as the testator anticipated, the expenses of administrating his estate ex- 
ceeded the toal personal property owned by him at the date of his death. 
Second, there is nothing in the record to show acceptance by the United 
States of America of a clearly erroneous opinion. Moreover, any income 
of the trust is totally unrelated to the federal estate tax which focuses on 
the situation existing at the date of death. 

The opinion of the plaintiff with respect to the surplus is shown by 
another fact. That fact is its failure to deduct that income on any of the 
ten income tax returns filed by it during the years involved. The taxes 
in issue were voluntarily paid by the plaintiff; there was no deficiency 
assessment. 

(3) The plaintiff concludes its "Argument" with a two sentence 
paragraph asserting that it has received a refund of fiduciary income 
taxes from the District of Columbia for the years 1954 to 1957. (Br. 
20.) What the District of Columbia does with its tax collections is of no 
concern in this case. There is nothing in the record to indicate the rea- 
son for the refund or what facts were disclosed to or discovered by a lo- 
cal auditor. The question involved in the instant suit is one of will inter- 


pretation. There has already been an expression of opinion by the pro- 
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25 bate officials familiar with that matter to the effect that the personal 


property of the testator was distributable as intestate property. (See 


Deft. Ex. 1, quoted in fn. 3, supra.) 

The decisions relied upon by the plaintiff are also ancees Two 
cases are cited for the proposition that "Intent Implied in Law" (Br. 8) 
supports the plaintiff's position. Both Fitchie v. Brown, 211 U s. 321, 
and American Security & Trust Co. v. Blair, 70 F. 2d 774 (C.A. D.C. ) 
merely involved the limited question of whether or not income from a 
testator's estate should be accumulated by a trustee. There was no dis- 
pute as to who would be entitled to receive the income at the termination 
of the testamentary trust in the event that the income should be accumu- 
lated and not distributed. There was no dispute as to the identification 
of the residuary legatees or the subject matter of their bequests. 

There is no issue in this case as to whether income should be dis- 
tributed or accumulated precisely because the will provides that any in- 
come in excess of the needs of the trust shall be retained by the plain- 
tiff until the termination of the trust. However, the purpose of that re- 
tention may be ascertained from the face of the will. I is to provide pro- 
tection for the annuitants and to provide a source from which principal 
and interest on loans to the plaintiff may be repaid. Nothing further can 
be inferred from the direction to retain income. : 

It is the plaintiff, and not the law, that implies a further intent of 
the testator to bequeath the income to the charitable organizations. In 
order to fill the gap in its reasoning, the plaintiff would add a disposi- 
tive clause to the will to the effect that retained income will be added to 
the principal, capital, or corpus of a trust fund or estate and distributed 
to the charitable organizations upon the termination of the trust. We can 
only reply that, if a new will is to be made for the testator, let it be 
written in favor of his kindred rather than strangers. Sherman v. Ameri- 

can Security & Trust Co., 20 F. 2d 446 (C.A.D.C.) | 

The plaintiff seems to be urging that the law will imply an inten- 
tion to accumulate income,’ and that it should therefore be distributed 

| 
| 
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to the charitable organizations. The logical connection between the prem- 


zi Because of the seeming significance attached to this proposition by the 
plaintiff and in order'not to allow the Court to be misled, we should point out 
that the plaintiff has apparently indulged in overstatement by attempting to 
draw general principles from particular factual situations. The most concise 
statement that our research discloses of the general rule applicable to the dis- 
position of surplus income when there is doubt as to the testator's intention is 
set forth in New Haven Bank v. Hubinger, 117 Conn. 417, 426-427, 167 A. 914, 
917, as follows: 


Where there is an excess of income above that required for specified uses, 
the right to receive the excess as it accrues will pass under a general 
residuary clause, if it is adequate to carry it, and this disposition would 
not be contrary to the intent of the testator expressed in the will; the fact 
that the right to receive the excess income will vest in the same persons 
to whom definite portions of the income are given will not prevent the ap- 
plication of this principle unless this would be contrary to the intent of 

the testator; but if a gift of the residue is contingent, so that there is no 
one with a definite right under the will to take the excess income as it ac- 
crues, that right will be intestate estate. 


ise and the conclusion completely evades us. The syllogism needs 
another premise delineating the interest of the charitable organizations 
in the income. Since the will fails to provide a basis for that premise, 
the plaintiff's argument is meaningless. 

The next argument posited by the plaintiff is that "Intent as Corrobo- 
rated by the Facts" supports its position. (Br. 11.) I may be noted that 
the parties have agreed to rely upon the four corners of the will for a 
determination of the intention of the testator. (Report of Commissioner, 
fn. 1.) The few facts noted by the plaintiff have already been discussed 
by us and point to the opposite conclusion. What the plaintiff seems to 
be urging here is that the testator was aware that surplus income would 
be derived from the real property after his death and therefore must 
have intended that it pass to the charitable organizations. As mentioned 
above, that "fact" cannot be inferred from the available evidence nor, if 
proved, could it lead to the conclusion advocated by the plaintiff. 

The plaintiff attempts to construct a general scheme, plan, or de- 
sign in favor of the charitable organizations by implication from the 
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fact that specific sums of money were bequeathed to the testator's heirs 


and next of kin. Here again, we need only point out that the two- -step rea- 
soning process utilized by the plaintiff needs something else to buttress 
its position. We submit that it is more reasonable to conclude that the 
dominant purpose of the testator as gathered from the will was to appor- 
tion his estate among the many natural objects of his bounty in a fair 

and equitable manner. Like us, he had no knowledge of the real estate 
market in 1970 and in his will, as originally executed, he provided for 
specific bequests to individuals of at least $292,000. Clearly, he did not 
anticipate that much, if anything, would remain for the charitable organi- 
zations. He explicitly limited their interest to a right in the remainder 
of the proceeds from the prospective sale and nothing more. To add in- 
come earned prior to the termination of the trust to an interest so limi- 
ted would be a perversion of the testator's intention as manifested in 

his will. 

The additional cases cited by the plaintiff on this aspect of the 
case do not advance its argument. The general rules of constryction pro- 
nounced in Burnell v. United States, 44 C. Cls. 535, militate against the 
plaintiff's position since no general intent in favor of the charitable or- 
ganizations was expressed in the testator's will. In Beggs v. United 
States, 89 C. Cls. 39, the surrounding facts and circumstances pointed 
to a general charitable intention. That is precisely the vital factor mis- 
sing in the instant case. Here, there is nothing within or outside of the 
will that the testator had a plan or design that income realized from the 
operation of the testamentary trust would be paid over to the charitable 
organizations. There is not one scintilla of evidence that the testator 
ever manifested, either by language or conduct, an intention in favor of 
charities generally or in favor of the particular charitable organizations 
named but once in his will. 

Of course, we are aware of the admonition in Evans v. Ockershau- 
sen, 100 F. 2d 695, 702 (C.A.D.C.), a case involving the et to income 
from a real estate trust, that: 
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Precedents help but little in the construction of wills, because no 
will has a "twin brother" and if a twin brother were found, he, 
most likely, would not be identic. 


However, we do submit that the cases cited and discussed in the prior 
section of this brief are much more apposite than those relied upon by 
the plaintiff. The court said in the same case, 100 F. 2d, p. 706: 


As the language in question is free from ambiguity, we are not 
permitted to construe it and thereby substitute an entirely differ- 


ent meaning from the language as set forth in the will. 


The simple fact in the instant case is that the will discloses no ambigui- 
ty. The right of the charitable organizations 1s unambiguous. Indeed, 
no extrinsic circumstances exist that could be used to create an ambi- 
guity. The meaning of the testator was plainly and explicitly conveyed. 
The limited charitable intention expressed in the will and the total ab- 
sence of any proof of a general charitable intention conclusively demon- 
strate the lack of merit in the plaintiff's position. 


EXCERPTS FROM TRANSCRIPT OF HEARING ON MOTIONS 


(September 19, 1963) 


MR. BRADLEY: [Counsel for Plaintiff Riggs] 

The Riggs Bank, or the Washington Loan and Trust Company — 
whoever was in office at that particular moment — found that when this 
excess income was coming in, they were required to pay taxes on it. 
On advice of counsel, they were informed that in all human probability, 
the proper construction of this will was that this surplus income would 
go to the charities. 
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47 and [Colloquy between the Court and Mr. Creyke, Counsel for Defend- 
48 ant Salvation Army. ] 

THE COURT: Oh, well, the Bank, as a faithful trustee, had to 
take that position, it seems to me, because in that manner it would have 
secured a reduction of the estate taxes. 

I am not going to be influenced by that one way or the other. 

MR. CREYKE: Well, Your Honor -- 

THE COURT: The immediate problem before the Bank was not 
what was going to happen at the termination of the trust, but how to handle 
the tax situation; and, naturally, they had to take the position or advance 
the construction that would reduce the estate taxes to the minimum. 
Otherwise, I think they would have been negligent in their duty. 

I notice in this hearing Mr. Bradley was very careful not to take 
any position. I can understand that, too. As a matter of fact, I think 
this action would be premature and I would dismiss it as premature if 
it wasn't for the tax problem. The tax situation has to be adjusted now. 

Of course, I think the Court of Claims would have had a right to 
constue this will, but it preferred not to do it for what I think are good 
reasons. It preferred that the Court that administers the estate should 
constue the will. 


MR, CREYKE: This has presented a procedural dilemma to the 
Bank throughout the case. 


* * * * * 


65 and_ [Colloquy between the Court and Mr. Livingston, Counsel for the 
66 United States. ] 


THE COURT: Who else desires to be heard? 

MR. LIVINGSTON: May it please the Court, on behalf of the Govern- 
ment, I would like to briefly restate the position that we took in the United 
States Court of Claims. 

* * * * * 

THE COURT: Tell me what your position is, Mr. Livingston, be- 
fore you make your argument. 

MR. LIVINGSTON: Yes, Your Honor. 
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Our position, Your Honor, is that the charities have no fixed 
right under this will to the accumulated income. 

THE COURT: In other words, you take the same position as coun- 
sel for Mrs. Brown, [Mrs. Holtman], is that it? 

MR. LIVINGSTON: Yes, Your Honor. 

* * * * * 

| Colloquy between the Court and Mr. Bradley, Counsel for Plain- 

tiff Riggs. ] 

THE COURT: As I observed during one of the other arguments, in 
a sense the present action before me is premature, but I can see you 
have a present controversy in so far as the statute is concerned. If it 
weren't for the tax situation, I think this case would be premature. 

MR. BRADLEY: And we would have been out in left field had we 
not brought that action in the Court of Claims to plug the statute of 
limitation. 

THE COURT: I think you had to present that matter in the Court 
of Claims the way you did because I think it is a duty of a trustee not to 


pay any more taxes than are due, than are reasonably due. 
* * * * * 


83 and [Colloquy between the Court and Mr. Gardiner, Counsel for De- 
84 fendant Annuitants. ] 


THE COURT: I think they have to take sides. I think it is the duty 
of a trustee to protect a trust estate in case of doubt against a payment 


of any more taxes than are properly due. Now, if they hadn't filed the 
claims for refund, the statute of limitations would have run. 

MR. GARDINER: Yes. 

THE COURT: Then I think the trustee would have been guilty of 
negligence, and I think I would have considered favorably a motion to 
remove the trustee. 

MR. GARDINER: Yes, Your Honor. 

THE COURT: Now, your clients haven't been hurt by that. If 
my decision stands, the trustee will lose his case, so far as this issue 
is concerned, inthe Court of Claims. If they hadn't filed suit in the 
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Court of Claims, and if I had decided this case the other way -- and 
after all, it wasn't entirely clear from doubt -- the estate would have 
been out a large sum of money in taxes. Then you would have had a 
right to complain. 

I think the trustee did the proper thing in protecting the estate by 
filing the suit in the Court of Claims. It hasn't hurt anybody's position. 


As a matter of fact, it hasn't influenced my decision, because I haven't 


adopted the construction that the Riggs Bank urged. 


* * * * 
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For tHe District or Couumsia Circuir 
No. 18,302 


Tur American Nationat Rep Cross, DistRicr oF 
CoLuMBIA CHAPTER ; 


Tur Satvation ARMY; 


Tus Masonic anp Hasrern Star Home or THE 
Disrricr or Cotumsia; and 


Tur American Lecion, Disrrict or Couums1 DEPrarTMENT, 
Appellants 


Vv. 


Cuartorre S. Hourman, Joan Broox Daty, 
Diane Brown Yaven; and 
Tus Riccs Nationay Banx or Wasuincron, D. C., TRusTzE, 
Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This litigation has its origin in an action by the trustee 
to recover federal fiduciary income taxes paid by the trustee 
of the Justh trust, pursuant to 28 U.S.C. § 1491, sub nom., 
The Riggs National Bank of Washington, D. C. v. United 
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States, United States Court of Claims No. 517-57. By order 
of January 25, 1963, the Court of Claims suspended action 
in that cause to afford the trustee an opportunity to file suit 
for interpretation of the will in the United States District 
Court for the District of Columbia. J.A. p. 28. 


Thereafter, on March 25, 1963, the trustee filed a com- 
plaint for construction of the will and instruction to the 
trustee in the United States District Court for the District 
of Columbia. The Riggs National Bank of Washington, 
D.C. v. Holtman, et al., Civil Action No. 783-63. 


The District Court had jurisdiction under its general 
equity powers to construe wills of decedents, domiciled in 
the District of Columbia, affecting property in the District 
of Columbia, to give instructions to trustees administering 
trusts in the District of Columbia, 11 D.C. Code § 306 
(1961), and to enter declaratory judgments against said 
property, 28 U.S.C. § 2201, Rule 57, Federal Rules of Civil 
Procedure. The decedent, Joseph S. Justh, whose estate 
is involved herein, was domiciled in the District of Colum- 
bia, the trustee of his trust estate is located in the District 
of Columbia and all the assets of said trust estate are 
located in the District of Columbia. The value of the trust 
estate exceeds $10,000. 


The four charity appellants, the American National Red 
Cross, District of Columbia Chapter, the Salvation Army, 
The Masonic & Eastern Star Home of the District of Co- 
lumbia, and American Legion, District of Columbia Depart- 
ment (hereinafter called the appellant charities—defend- 
ants 14 through 17 respectively) were joined as defendants 
in the District Court action. All entered appearances and 
participated therein. 


The District Court announced its decision on September 
19, 1963, 221 F. Supp. 599, J.A. pp. 51 to 53, and judg- 
ment pursuant to the decision was entered October 2, 1963. 
J-A. p. 49. 
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The appellant charities filed their Notice of Appeal Oc- 
tober 31, 1963, J.A. p. 54. An order of this Court ex- 
tending the time to file and docket the Record on Appeal 
to January 3, 1964 was entered on the Docket on December 
3, 1963, J.A. p. 6. The Record itself was filed and doc- 
keted on January 3, 1964, J.A. p. 6. 


On January 29, 1964, the Court ordered the appeal con- 
solidated with the appeal in No. 18,303 (Justh et al. v. 
Holtman et al.). The judgment of the District Court 
being final and the right to appeal having been duly 
preserved, this Court’s jurisdiction to hear this appeal is 
provided by 28 U.S.C. 1291. By stipulation pursuant to 
Rule 16(h) of the General Rules of this Court the parties 
agreed that the joint appendix be printed after both ap- 
peliants’ and appellees’ briefs in typewritten form (with 
page references to the joint appendix in blank) are filed 
pursuant to Rule 18(d). 


STATEMENT OF THE CASE 
This is a will construction case. 


Conflicting claims for more than $65,000 in surplus trust 
income are involved. Complaint, 1 6, J.A. p. 9. The ap- 
pellant charities claim that the testator intended them to 
share this fund as the ultimate remaindermen of the pro- 
ceeds of the trust administration. The income annuitants 
(appellants in the consolidated case, No. 18,303, Justh et 
al. v. Holtman et al.) contend the testator intended the ex- 
cess income to go to them. The defendant-appellee Holt- 
man, presently the testator’s sole surviving heir, and her 
two children, the testator’s presumptive heirs, claim the 
will does not by terms dispose of the excess income and 
therefore an intestacy results by which the income passes 
to her by operation of law. The District Court, Hon- 
orable Alexander Holtzoff, entered summary judgment 
adopting the view that there was an intestacy. The Riggs 
National Bank of Washington, D.C. v. Holtman, et al., 221 
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F. Supp. 599, J.A. pp. 51 to 53 (hereinafter referred to as 
the Opinion Below). 


The District Court suit from which this appeal is taken 
followed an action in the United States Court of Claims 
which arose by reason of the fact that The Riggs National 
Bank, as trustee, had paid income taxes on trust income not 
paid to the annuitants mentioned in the will, The Bank 
filed claims for refund on the basis that the surplus income 
was permanently set aside for charitable purposes dur- 
ing the years 1951 through 1960 and thus deductible for 
federal fiduciary income tax purposes under Section 162(a) 
of the Internal Revenue Code of 1939, as amended. The 
claims for refund were denied and suit accordingly was 
instituted in the Court of Claims. The proceedings reached 
the point where the Report of the Commissioner, J.A. pp- 
18 to 28, had been filed and the parties and the amici 
curiae (Charlotte S. Holtman, appellee herein, and Elmer 
and Jeanette Justh, appellants in the consolidated case— 
No. 18,303) had filed their exceptions and briefs. The 
Court of Claims, however, entered an order on January 
25, 1963, suspending action in the case before it to afford 
the trustee an opportunity to file suit in the United States 
District Court for the District of Columbia for the purpose 
of securing an interpretation of the decedent’s will. J.A. 
p. 28. 


On this appeal the role of the parties are somewhat 
changed from those in the District Court. The appellant 
charities—instead of the trustee—have taken the laboring 
oar with respect to the contention that the testator intended 
the charities to share the excess income. And the trustee, 
having been granted instructions by the decision below, is a 
nominal appellee in this action. 


5 


The Justh Will 


The testator, Joseph S. Justh, created a twenty-year 
trust as the basic feature of his estate plan. Will, Articles 
Second, Third, Fourth, and Fifth, J.A. pp. 12 to 17. 


The trust was established by a testamentary devise to 
Mr. Justh’s trustee of a commercial property (land and 
building) at 1301 F Street, N. W. in Washington, D. C.— 
Mr. Justh’s principal asset. (At the time of his death, 
the building was valued at $325,000, and the remainder of 
Mr. Justh’s assets were valued at $22,434.34, Report of 
Commissioner to the United States Court of Claims in 
No. 517-57, | 3, J.A. p. 19). 


The will does not contain a general residuary clause in 
the common form. Opinion Below, J.A. p. 52. Nor does it 
contain any other general provision indicating an intent 
on the part of the testator that either the income annuities 
or the specific legacies should be increased out of sur- 
plus trust income. 


The will (and a codicil not directly involved in this ap- 
peal) impress several duties on the trustee. The trustee 
is directed to ‘‘collect the rents, revenues, and income”’ 
from the trust and ‘“‘manage the same,’’ Will, Article Sec- 
ond, and from the income to pay six beneficiaries monthly 
annuities for the twenty-year period. Will, Article Second, 
J.A. p. 13, Codicil, Article First, J.A. p. 17. The testator 
died May 12, 1950, Report of Commissioner, supra, 11, 
J.A. p. 19, and on August 3, 1951, the trustee made the 
first monthly annuity payments. Id. J 6 (c), J-A. p. 23. 
These annuities range from a maximum of $175.00 a month 
for Charlotte Holtman (appellee, herein) to a minimum of 
$40.00 a month to Elmer S. Justh, the testator’s nephew 
(an appellant in the consolidated ease); all told, $5100 a 
year is currently required to pay these annuities. Report 
of Commissioner, § 5(b), J-A. p. 22. One of the annuitants, 
Rosa Risdom, died September 1, 1953, ibid, J.A. p. 22. All 
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the other income annuitants are relatives of the testator. 
Id. J 8, J.A. p. 25. 


There are two other specific instructions concerning the 
income of the trust. Article Second provides for the reduc- 
tion of certain annuities in the event that net income de- 
rived from the property is insufficient to pay in full all 
the annuities. Will, J.A. p. 13. Furthermore, Article 
Fifth provides that rents in excess of the amount necessary 
to meet current annuity payments should be accumulated 
<¢yntil the termination of the trust.’? That provision col- 
laterally authorizes the trustee to use the surplus to pay 
the income annuities if the rental for any year should be 
insufficient for that purpose. Will, J.A. p. 16. 


Termination Provisions 


Article Fourth contains the testator’s directions for the 
termination of the trust at the end of the twenty-year trust 
term. The first paragraph of these directions authorizes 
the trustee to sell the F Street property that was the initial 
trust asset: 


‘‘FourtH: Upon the termination of the trust herein 
created I direct my Trustee to sell said property at 
the most advantageous price and as soon after the 
expiration of said period as shall in their absolute 
judgment be wise and to execute such instrument or 
instruments as may be necessary to transfer a good fee 
simple title.’’ Will, J.A. p. 14. 


Then comes the paragraph at the nub of this controversy. 
It directs that certain’ trust proceeds be used to pay the 
eleven specific legacies to friends and relatives of Mr. 
Justh ($277,000 is the maximum aggregate amount of spe- 
cific legacies payable on termination, Report of Commis- 
sioner, J 4(f), J-A. p. 21) and to pay the remainder in four 
equal shares to the charities. That paragraph (the second 


1 (All or part is the question.) 


7 


in the twenty-one paragraph long termination article) is 
worded as follows: 


“After the payment of its [the trustee’s] commis- 
sion and the fees and expenses incident to such sale, 
I direct the net proceeds shall be disposed of as fol- 
lows:? Will, Article Fourth, J.A. p. 14. (emphasis 
added) 


The appellant charities brought the appeal to challenge 
the summary judgment of the District Court that the tes- 
tator’s use of the phrase ‘‘net proceeds’’ in that para- 
graph refers not to the ‘‘net proceeds”’ of ‘‘the trust here- 
in’? (the term used to begin the termination clause) but 
rather to ‘‘net proceeds from the sale of said property’’,? 
an expression the testator used once in the twenty-first 
paragraph of the termination article.® 


As will appear later, the testator also used the expression 
“proceeds”? in other contexts of the will. Will, Article 
Fourth (1715 and 16). J.A. p. 15. 


The decision below, if upheld, will have these results. 


The appellee Holtman will be entitled to all the surplus 
income (currently over $65,000) accrued by the trust as 
she is the heir who will benefit from the intestacy. Opin- 
ion Below, J.A. p. 53. 


2The District Court actually construed the phrase ‘‘net proceeds of tho 
sale’’—a phrase that does not appear in the will. 


8 That paragraph provides for the proportionate reduction of the specific 
legacies to the individual donees on a certain contingency, but does not, 
in terms, likewise direct the reduction of the equal share gifts to the appel- 
lant charities: 


‘¢Tn the event the net proceeds from the sale of said property shall 
be insufficient to pay the amount specifically set forth above to the 
individual beneficiaries, then I direct that said payments shall be propor- 
tionately reduced to such an extent as may be necessary.’? Will, J.A. 
p. 16, 
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This will be in addition to the total of $98,000 provided 
her by the will itself ($43,000 as an income annuitant* and 
a specific legacy in the sum of $55,000). 


Tf upheld, the decision below will presumably become the 
law of the case for purpose of the trustee’s Court of Claims 
action (No. 515-57) to recover fiduciary income taxes paid 
over the years on the surplus income.° Although a deci- 
sion in favor of the heir will no doubt defeat the refund 
claim, it is not clear that a decision in favor of the appel- 
lant charities will result in a refund of the taxes. Brief of 
the United States, The Riggs National Bank of Washing- 
ton, D.C. v. United States, No. 517-57, Court of Claims, p. 
30-35, (May 14, 1962). 

STATUTES, TREATIES, REGULATIONS, OR RULES 

INVOLVED 


None. 


STATEMENT OF POINTS 


1. The District Court erred by its failure to find that 
the will contained a clear command to include surplus 
trust income in the ‘‘net proceeds’ directed to be dis- 
tributed when the trust terminates. 


2. If, on the other hand, use of the term ‘‘net proceeds’’ 
did create an ambiguity, the District Court erred in its 
failure to resort to the presumption against partial intes- 
tacy to determine whether the testator intended to include 
surplus trust income in the ‘‘net proceeds.’ 


3. The District Court erred if it assumed that the canon 
of construction designed to resolve competing claims of 
family members and charities to a testate gift may be ex- 
tended to support a finding of intestacy. 

4 Unlike all the other gifts of income, the appellee’s is not subject to 
proportionate reduction. Will, Article Second, 710, J.A. p. 13. 


5 As of March 25, 1963, this claim was for the sum of $56,858.16. Complaint, 
16, J.A. p. 9. 
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4. Alternatively, the District Court erred in finding an 
intestacy since the Fourth Article of Mr. Justh’s will should 
have been construed as the residuary clause in the will. 


SUMMARY OF ARGUMENT 


Read as a whole, the Justh Will reveals an unambiguous 
intent to include surplus trust income in the ‘‘net proceeds’’ 
that the testator directed be distributed when the trust he 
created terminates. This intent is revealed both by the 
words of the instrument, and by a general plan to provide 
substantial gifts to the appellant charities. 


The words of the will require the trustee to ‘“‘accumu- 
late”? and “‘manage” the ‘‘surplus’’ trust income until 
‘(termination of the trust’? when, after the trustee has 
taken its commission for performing these and other trust 
duties, it is to distribute the ‘‘net proceeds.’’? The scheme 
to favor the appellant charities emerges from will provi- 
sions dealing with lapsed legacies, proportionate reduc- 
tion of certain legacies, income accumulation and the selec- 
tion of the charities as the ultimate remaindermen—all of 
which favor the appellant charities. Accordingly, it is 
submitted that this Court should hold it was clearly errone- 
ous for the Court below not to grant summary judgment 
as prayed for by the defendant-appellant charities. 


Alternatively, assuming, but not conceding, that the Justh 
Will did not clearly require that surplus trust income be 
included in the ‘‘net proceeds”’ directed ‘to be distributed 
on termination, at the very minimum, the use of the term 
“proceeds”? in different contexts in the will created an 
ambiguity. Furthermore, the fact that the Court of Claims 
referred the will to the District Court for interpretation 
is additional evidence of its ambiguity. 


Assuming that an ambiguity existed it was the District 
Court’s function to construe the will to determine how the 
testator intended to dispose of the surplus accumulated 
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income. For this purpose, the Court was required to resort 
to the rules of will construction. Baker v. National Sav- 
ings and Trust Co., 86 U.S. App. D.C. 161, 181 F. 2d 273 
(1950). 


One of the most fundamental rules of construction ap- 
plied by the courts of this jurisdiction is that a testator 
is presumed to have died testate as to all his property, 
Hilton v. Kinsey, 88 U.S. App. D.C. 14, 185 F. 2d 885 
(1950). Notwithstanding this basic presumption against 
partial intestacy, the District Court found an intestacy. 


The route by which the court below reached its con- 
clusion that there was an intestacy is open to serious 
question. The court apparently implied that the presump- 
tion against partial intestacy was cancelled out by the 
presumption favoring family over strangers. As the 
Hilton case, supra, makes perfectly clear, the canon favor- 
ing gifts to the family over charities is resorted to only 
if the will itself could be construed either to provide a 
testate gift to a charity or a testate gift to the family. The 
District Court, however, attributed to the family perference 
rule an erroneous function by using it to create an intestacy 
which had the indirect result of favoring the family mem- 
ber. In so doing, the District Court completely ignored 
the policy that as between a gift to a charity and an intes- 
tacy, the law favors the gift to the charity. This policy 
requires that, where the choice is between a construction 
that will uphold a gift to charity, or one that will result 
in intestacy, the courts will favor the gift to charity. See 
Board of Directors of City Trust v. Maloney, 78 U.S. App. 
D.C. 371, 141 F. 2d 275, cert. denied, 323 U.S. 714 (1944). 


Alternatively, the appellant charities contend that the 
surplus trust income must pass to them through Article 
Fourth which, for this purpose, must be considered a gen- 
eral residuary clause. This conclusion is sound because 
no other clause in the will can be said to be a general 
residuary clause; because much of the specific language in 
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Article Fourth shows an intent to dispose of all the trust 
assets; and because it is presumed that the testator in- 
tended to die testate as to all his property. 


ARGUMENT 


I IT WAS ERROR TO DECLARE A PARTIAL INTESTACY, 
BECAUSE, READ AS A WHOLE, THE JUSTH WILL REVEALS 
A CLEAR INTENTION TO INCLUDE SURPLUS TRUST 
INCOME IN THE NET PROCEEDS DIRECTED TO BE DIS- 
TRIBUTED ON TERMINATION OF THE TRUST. 
The District Court held that the Justh Will was un- 
ambiguous.* The appellant charities can agree. But here 
the agreement ends. 


Our disagreement with the court below is over the mean- 
ing of the testator’s instruction to distribute ‘‘net pro- 
ceeds’? on the termination of the trust. Will, Article 
Fourth, J.A. p. 14. 


Judge Holtzoff felt this instruction clearly referred 
only to the net sum derived from the sale of the trust 
building.” Accordingly, he held that all the other trust 
proceeds must pass by intestacy. 


The appellant charities contend that this reading is 
squarely contrary to the intent of the will as measured 
both by the words and the plan employed by the testator 
for distribution of his estate. Both yardsticks show a 
clear intent to make substantial gifts to charity. Further- 
more, these yardsticks show a firm intention not to increase, 
by a penny (let alone the thousands of dollars involved), 
the $98,000 gift to his daughter—the appellee. In short, 
the appellant charities find an unambiguous intent to in- 


6¢<These general canons of construction are, after all, precatory rather than 
mandatory, and are not of much help in a situation where the document, itself, 
is not ambiguous.’’ (emphasis added). (Opinion Below, J.A. p. 52) 


7“<It would be a tortured construction of the words ‘net proceeds of the 
sale,’ to add to those net proceeds the surplus income.’’ Opinion below, 
J.A. p. 52. 
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Article Fourth shows an intent to dispose of all the trust 
assets; and because it is presumed that the testator in- 
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ARGUMENT 


I. IT WAS ERROR TO DECLARE A PARTIAL INTESTACY, 

BECAUSE, READ AS A WHOLE, THE JUSTH WILL REVEALS 

A CLEAR INTENTION TO INCLUDE SURPLUS TRUST 

INCOME IN THE NET PROCEEDS DIRECTED TO BE DIS- 
TRIBUTED ON TERMINATION OF THE TRUST. 

The District Court held that the Justh Will was un- 

ambiguous.’ The appellant charities can agree. But here 


the agreement ends. 


Our disagreement with the court below is over the mean- 
ing of the testator’s instruction to distribute ‘net pro- 
ceeds’? on the termination of the trust. Will, Article 
Fourth, J.A. p. 14. 


Judge Holtzoff felt this instruction clearly referred 
only to the net sum derived from the sale of the trust 
building.’ Accordingly, he held that all the other trust 
proceeds must pass by intestacy. 


The appellant charities contend that this reading is 
squarely contrary to the intent of the will as measured 
both by the words and the plan employed by the testator 
for distribution of his estate. Both yardsticks show a 
clear intent to make substantial gifts to charity. Further- 
more, these yardsticks show a firm intention not to increase, 
by a penny (let alone the thousands of dollars involved), 
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6‘¢These general canons of construction are, after all, precatory rather than 
mandatory, and are not of much help in a situation where the document, itself, 
is not ambiguous.’’ (emphasis added). (Opinion Below, J.A. p. 52) 


7°¢T¢ would be a tortured construction of the words ‘net proceeds of the 
sale,? to add to those net proceeds the surplus income,’’ Opinion below, 
J.A. p. 52. 
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clude the surplus income in the remainder of the “‘pro- 
ceeds’’ allocated to the charities. 


The District Court’s failure to discern this intent is 
simply explained. In construing the will the court focused, 
not on the basic termination provisions (the first two 
paragraphs in the 21-paragraph termination clause), but 
on the testator’s formula for reducing certain legacies in 
the event of a specific contingency (the last sentence of the 
twenty-one paragraph termination clause) .® 


The keystone of the Court’s erroneous holding is the 
following sentence: 


“Tt would be a tortured construction of the words 
‘net proceeds of the sale’ to add to those net proceeds 
the surplus income.’’ Opinion below, J.A. p. 52. 


But the testator did not employ the phrase ‘‘net proceeds 
of the sale”’ in directing the termination of the trust.” In- 
stead, he provided: 


8So that the purpose and position of the termination and reduction pro- 
visions may be compared, they are set out here in full. (The numbers in 
brackets indicate their position in Article Fourth.) 


[1] ‘‘Fourrm: Upon the termination of the trust herein created I direct 
my Trustee to sell said property at the most advantageous price and as 
soon after the expiration of said period as shall in their absolute judg- 
ment be wise and to execute such instrument or instruments as may be 
necessary to transfer a good fee simple title. 


[2] ‘‘After the payment of its commission and the fees and expenses 
incident to such sale I direct the net proceeds shall be disposed of as 
follows: 

eone 

[21] ‘‘In the event the net proceeds from the sale of said property shall 
be insufficient to pay the amount specifically set forth above to the in- 
dividual beneficiaries, then I direct, that said payments shall be propor- 
tionately reduced to such an extent as may be necessary. 


‘¢Purrm: ...’? 


9 As a matter of fact, that phrase no where appears in the will The 
phrase the Court intended to quote, “¢net proceeds from the sale of said 
property’’ appears only in the prorata reduction clause, Will, Article Fourth, 
{ 21. For text, see footnote 8, supra. 
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“‘Foyrra: Upon the termination of the trust herein 
created I direct my Trustee to sell said property at 
the most advantageous price and as soon after the 
expiration of said period as shall in their absolute 
judgment be wise and to execute such instrument or 
instruments as may be necessary to transfer a good 
fee simple title. 

‘After the payment of its commission and the fees 
and expenses incident to such sale I direct the net 
proceeds shall be disposed of as follows:’’ Will, Article 
Fourth, J.A. p. 14. (emphasis added) 


Considered in that context alone it is apparent that the 
direction to dispose of ‘‘net proceeds’? means net proceeds 
“cof the trust herein’? rather than merely ‘‘net proceeds 
from the sale of the property.” 


In the first place, there is no other termination provision 
in the will. Thus the phrase ‘‘trust herein’’ would appear 
to encompass the entire trust. This is borne out by the 
command for ‘‘the payment of [the trustee’s] commission.”’ 


Since the trustee is not entitled to a commission for selling 
the building,” but rather to a commission on the termina- 
tion of the trust and disposition of all its remaining assets, 
it is clear that the testator is giving directions for the 
distribution of the entire trust estate, and not just for the 
sale of the building. 


If additional support is needed to find an intent to in- 
elude all the proceeds of the trust, much is found within 
the four corners of the will and in the extrinsic facts of 
record. Both the language of the will and the facts known 
to the testator at the time the will was made show that he 
anticipated the assets of the ‘‘trust herein’? would exceed 
the F Street property. 


After making the testamentary devise of the building 
to his trustee, the testator directed his trustee: 


“To take possession of the same, collect the rents, 
revenues and income therefrom, manage the same and 


10 Cf. IV Scott on Trusts § 502 (1956 Ed.) 
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after deducting all proper expenses incident thereto 
[,] .-- pay and turn over the net income arising there- 
from as follows:’’ [to the six income beneficiaries in 
specified monthly installments]. Will, Article Sec- 
ond, J.A. p. 12. (emphasis added) 


Since the property rented for $16,000 annually at the 
time the will was executed, Report of Commissioner to the 
Court of Claims in No. 517-57, 7 54, J.A. p. 21, and since 
full payment of the annuities required only $6,300 a year, 
the testator at the outset expected gross trust income to 
exceed annuity requirements by nearly $10,000 a year. 
Id. at J 4(£), J.A. p. 21. 


Furthermore, the testator not only foresaw the pros- 
pect of surplus arising from this excess, he provided for it: 


“In the event that during the period of this trust 
the net rents received from said property shall be 
more than sufficient to pay said annuities [and other 
anticipated charges] . . . I direct that such surplus 
shall be retained in the hands of my trustee until the 
termination of the trust’? .. 2% Will, Article Fifth, 
J.A. p. 16. (emphasis added) 


Having been directed to accumulate the surplus and given 
power over the ‘‘rents, revenues and income,”’ the trus- 
tee’s fiduciary duty required him in good management to 
invest surplus income, II Scott on Trusts, § 181 (1956 Ed.). 
At the termination of the trust such investments would 
in all likelihood be liquidated and form part of the net 
proceeds of the trust estate. 


Thus far the analysis reveals that the excess trust in- 
come was to be accumulated and managed by the trustee 
until ‘the trust termination,’’? and that, on ‘‘termination 
of the trust herein,”’ after the trustee took his commission 
for his trust duties, the ‘‘net proceeds’ were to be dis- 
tributed. 


11 There follows authority to use surplus to supplement current income to 
pay annuities, but only if necessary. 
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In holding that the testator did not intend to include in- 
come in proceeds, the District Court makes no reference at 
all to these directions for management of the income. 
Furthermore, the District Court ignored two other Ar- 
ticle Fourth references to ‘‘proceeds.”’ These references 
also support the appellant charities’ position that the term 
“net proceeds” was intended to embrace the surplus trust 
income proceeds. 


The term ‘‘proceeds”’ is used in the testator’s direction 
that lapsed legacies be added to “said proceeds”’ available 
for distribution to the ultimate remaindermen—the appel- 
lant charities.2 If, as must be assumed, the reference to 
“said proceeds”’ refers to the prior use of ‘‘proceeds,”’ it 
is a reference to the term ‘‘net proceeds’’ in the context 
discussed above. Since lapsed legacies would not accrue 
as a result of the sale of the building, but as a result of a 
legatee’s death during the trust administration, the use of 
the term ‘‘said proceeds”? in the fifteenth paragraph is in- 
consistent with the conclusion that only proceeds from the 


sale of the building are meant to be distributed. 


The term is used in the same sense in the following para- 
graph where the “remainder of said proceeds’’ is directed 
to be divided into four equal shares for the appellant 
charities. 


Not until the provision directing the pro rata reduction 
of the specific legacies,’* did the testator, for the first and 


12¢‘Should any of the above beneficiaries be not living at the time of the 
termination of said trust, then the bequests to such beneficiary shall lapse 
and become part of the remainder of said proceeds and be disposed of as here- 
inafter provided with respect thereto.’’ Will, Article Fourth, [115], J.A. 
p. 15. 


18 But not the remainder gifts to the charities. 


(In the event the net proceeds from the sale of said property shall be 
insufficient to pay the amount specifically set forth above to the individual 
beneficiaries, then I direct that said payments shall be proportionately 
reduced to such an extent as may be necessary.’” 


Will, Article Fourth [21] J.A. p. 16. 
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last time, refer to ‘‘net proceeds from the sale of said prop- 
erty.’? Will, Article Fourth, [f 21] J.A. p. 16. 


The use at this place in the will of these words hardly 
support the District Court’s conclusion that it strained the 
meaning of ‘‘net proceeds”’ to include trust income. Opin- 
ion Below, J.A. p. 52. Unlike the termination provisions, 
which are at the heart of the testator’s estate plan, the 
pro rata reduction provision is of secondary importance. 
It provides against a remote contingency."* 


Furthermore, the testator’s purpose in limiting pro- 
eeeds to ‘“‘net proceeds from the sale of the property’’ 
in the pro rata reduction clause is clearly consistent with 
the testamentary plan to provide substantial gifts to the 
charities. Thus the insertion of the words ‘‘from the sale”’ 
prohibits the application of surplus income proceeds to 
the satisfaction of the specific legacies and thereby as- 
sures that all the surplus income would be available to 
apportion among the appellant charities on the termination 
of the trust2® Several other provisions of the will appear 
to be part of this plan to assure that there will be sufficient 
trust assets to provide substantial gifts to the appellant 
charities. 


14It now seems improbable that the money received from the sale of the 
¥ Street property, evaluated at $325,000, will be insufficient to pay the specific 
legacies amounting to $257,000.00. Report of Commissioner to U.S. Court of 
Claims, J] 9(2) and 8(d), J.A. 27. 


15 This construction gives the words ‘‘net proceeds from the sale’’ a distinct 
function in the will, By comparison, however, Judge Holtzoft’s conclusion 
that surplus income is not included in ‘‘net proceeds’’ deprives the words of 
any special function. For, if surplus income passes by intestacy, the only 
proceeds left are sale proceeds. And, if these proceeds are insufficient to 
satisfy the specific legacies, the law would require that they be reduced pro- 
portionately even if the will itself were silent on the point. Thus, the net 
effect of the District Court’s construction is to deprive the words ‘‘from the 
sale’? of any function in the will, and to reduce the remaining language of 
the paragraph to making explicit a provision that would otherwise be implied 
by law. Cf. Armstead v. Union Trust Co., 61 App. D.C. 269, 61 F. 2d 677 
(1932). 
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First, there is the clear direction that the charities are 
to share the remainder.* Then there is the feature of the 
lapse provision” that shows an intent to favor the chari- 
ties. It pours the lapsed legacies into the remainder gift 
to the charities. It should be noted that, under the pro- 
visions of the twenty-first paragraph in Article Fourth, 
lapsed legacies are to be credited in full to the remainder. 
By contrast, the testator requires proportionate reduction 
of the specific legacies that actually vest in the individual 
legatees. Ibid. This double standard favoring the chari- 
ties is part of the plan to assure a sizeable remainder for 
the charities. 


Further evidence of this plan is contained in the direc- 
tion to accumulate surplus income. Will, Article Fifth.* 
The structure of that provision indicates that the testator’s 
primary concern there was to assure the accumulation of 
excess income, and that the provision authorizing the 
trustee to dip into this fund to help pay the income an- 
nuities was of secondary importance. By emphasizing 
income accumulation—a means of building the trust surplus 
and therefore enlarging the remainder—the testator again 
demonstrated an intent to provide substantial gifts to the 
appellant charities. 


To summarize, the plain words of the will call for the 
inclusion of excess trust income in the ‘‘net proceeds’’ of 
the trust. Such a conclusion favors the appellant chari- 
ties. But this is not surprising, for the testator planned 
to favor the charities. He designated them as his ultimate 
remaindermen; stipulated that surplus income not be used 
to pay the specific legacies and that it only be available 


16 ‘The remainder of said proceeds shall be divided by my said Trustee 
into four equal shares [to be distributed to the appellant charities]. Will, 
Article Fourth, [{] 16], J.A. p. 15. 


17 For text, see p. 15, supra, footnote 12. 
18 For text, see p. 14, supra, 
19 Thereby increasing the remainder at the expense of the individual legatees. 
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as a secondary source to pay the annuities; and finally, he 
adopted a legacy reduction formula that placed all the risk 
of insufficient proceeds from the sale of the building on 
the individual legatees and not on the charities. 


It is submitted that this analysis shows an unambiguous 
intent to dispose of the surplus trust income by will. Ac- 
cordingly, it is respectfully urged that the contrary con- 
clusion reached by the court below be held to be plainly 
erroneous. 


IL ALTERNATIVELY, THE WILL IS AMBIGUOUS AND, PROP- 
ERLY CONSTRUED. MUST BE READ TO DIRECT THE 
DISTRIBUTION OF SURPLUS TRUST INCOME AS PART OF 
THE REMAINDER. 

A. Application of the Presumption Against Partial Intestacy 
Requires a Finding That the Testator Intended That 
Surplus Trust Income Be Considered Part of the “Net 
Pr is” 

The appellant charities feel that the Justh Will is clear 
on its face. In such an event, no resort to the canons of 
will construction is required to determine the testator’s 
intent. Pyne v. Pyne, 81 U.S. App. D.C. 11, 154 F. 2d 
297, (1946). 


Assuming, arguendo, however, that the will does not 
clearly require the inclusion of surplus income in ‘‘net 
proceeds,’’ it is submitted that the will provisions dis- 
cussed above demonstrate that the contrary conelusion— 
i.e. that the will clearly fails to dispose of surplus income 
—is not sound either. In other words, the testator’s intent 
was ambiguous. Being ambiguous, it was incumbent on 
the court below to determine the testator’s intent by re- 
sort to recognized canons of will construction: 

“Tf no actual intent . . . can be discerned .. . the 
Court must construe the will by applying to the lan- 
guage of the testator rules which the law has estab- 
lished as productive of the best results as a matter 
of public policy. Courts frequently describe this step 
as a presumption of intent . . 2? Baker v. National 
Savings and Trust Co. 86 US. App. D.C. 161, 
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162, 181 F. 24 273, 274 (1950) (footnote omitted) (em- 
phasis added). 


But this the court below failed to do: 


“‘These general canons of construction are, after all, 
precatory rather than mandatory and are not much 
help in a situation where the document, itself, is not 
ambiguous.’? Opinion Below, J.A. p. 52 (emphasis 
added). 


This failure, was, under the circumstances, reversible 
error. For, when the canons developed by this jurisdic- 
tion” are applied, it is submitted that the ambiguity in the 
term ‘“‘net proceeds’’ must, if possible, be resolved in favor 
of the construction that surplus income is included because 
of the presumption against partial intestacy. 


It is doubtful that any canon of construction has greater 
weight in this jurisdiction than the canon holding that a 
testator is presumed to die testate as to all his property. 
Hilton v. Kinsey, 88 U.S. App. D.C. 14, 185 F. 2d 885 
(1950) ; Bunker v. Jones, 86 U.S. App. D.C. 231, 181 F. 2d 
619 (1950). 


This presumption has been developed to the point where 
an intestacy will be found only if there ‘‘is a complete lack 
of manifestation of intent”? to make a gift by will. Hilton 
v. Kinsey, supra, 88 U.S. App. D.C. at 18, 185 F. 2d 889.74 


When this presumption against intestacy is applied to 
the trust termination clause in the Justh Will it would 


20 Greenwood v. Page, 78 U.S. App. D.C. 166, 138 F. 24 921 (1943) requires 
the application of canons developed by the courts of this jurisdiction to remove 
the ambiguity. 


21 Unlike some jurisdictions that have a presumption against disinheritance, 
4 Page on Wills § 30.16 (Bowe-Parker Rev. 1961), no support for such a 
presumption has been found in cases of this jurisdiction. Although an old 
line of D.C. cases were found involving such a presumption where after- 
acquired realty was involved, they were subsequently overruled. Bradford 
v. Matthews, 9 App. D.C, 438 (1896), overruled by Taylor v. Leesnitzer, 37 
App. D.C. 356 (1911). 
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appear to overcome the infirmity found by the District 
Court. Thus, if the presumption in favor of testacy is 
relied on merely to hold that the phrase ‘‘net proceeds’’ 
in the termination clause referred to ‘‘the trust herein”’ 
rather than ‘‘the sale’’ of the building, a completed gift 
to the appellant charities results. 


This use of the presumption would enable the Court to 
find that Mr. Justh died testate without having to add, 
subtract, or transpose a single word of his will. However, 
if need be, it could make any or all of those editorial 
changes in the will to prevent the intestacy : 


“(The law in this jurisdiction, as well as in all the 
states of the United States, is that the intention of the 
testator is the basic and fundamental rule in the con- 
struction of wills, and the intention should be deter- 
mined by construction of the whole will and not from 
detached paragraphs; and where the intention is ap- 
parent, it should be given effect—and this is true— 
even though to do so involves the rejection of the 
literal meaning of particular words.’ Walker v. 
Thomas, 64 App. D.C. 148, 149-150, 75 F. 2d 667, 668- 
669, 99 A.L.R. 713. ‘In order to reach this end words 
may be supplied and omitted and sentences trans- 
posed.’ Farrar v. Bingham, 68 App. D.C. 93, 93 F.2d 
952, 254.’ Hilton v. Kinsey, 88 U.S. App. D.C. 14, 17, 
185 F. 2d 885, 888 (1950). 


Tf the Court were to make such editorial changes it could 
modify the trust termination clause by adding the words 
‘from the trust?’ after ‘‘net proceeds.’ Whether the 


22 Although the appellant charities have no dispute with the District Court i) 
statement that ‘‘no will has a twin brother,’’ Opinion Below J.A. p. 51, 
the construction urged by the charities has support in analogous cases. 
E.g., Jennings v. Jennings, 229 Ky. 779, 187 SW 2d 459 (1945) (¢¢funds’’” 
left over after certain bequests held to embrace realty as well as personalty) ; 
and see Industrial Trust Co. v. Gardner, 44 RI. 404, 117 A. 541 (1922) 
(‘*proceeds’’ clause enlarged to give effect to every provision in the will); 
Hilton v. Kinsey, 88 U.S. App. D.C. 14, 185 F, 2d 885 (1950) (gifts 
of income held to carry with them gifts of corpus); American Security 
Trust Co. V. Blair, 63 App. D.C. 170, 70 FP. 2d 774 (1934). 
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actual words ‘‘from the trust’’ are added, or not, it is sub- 
mitted that the result must be the same. Resort to the 
presumption against partial intestacy to construe the 
Justh Will shows a clear intent to include surplus income 
in the ‘‘net proceeds’? directed to be distributed at termi- 
nation. 


The Family Preference Rule 


Although the opinion below is not clear on the point, 
there is reason to believe that Judge Holtzoff did not ap- 
ply the canon against partial intestacy because he thought 
it was cancelled out, as it were, by the presumption that 
an ambiguity in a will clause must be resolved in favor of 
the testator’s family (the natural objects of his bounty) 
rather than the charities (strangers) : 


“Tt is argued that the law does not favor intestacy, 
and that in case of doubt or ambiguity, the will should 
be construed in such a manner as to avoid intestacy. 
There is a conflicting canon to the effect that in case of 
doubt preference should be accorded to members of 
the family who would be the natural objects of the 
testator’s bounty.’? Opinion Below, J.A. p. 52. 


If, as supposed, this language reveals that the District 
Court felt that the presumption against partial intestacy 
was cancelled out” by the family preference rule, it was 
jn error. 


The presumption in favor of the natural objects of the 
testator’s bounty is designed only to resolve competing 
claims to valid gifts within the fabric of the will itself, 
not to find the will invalid. Hilton v. Kinsey, 88 U.S. App. 
D.C. 14, 185 F. 2d 885 (1950) ; Sherman v. American Secur- 
ity and Trust Co., 57 App. D.C. 273, 20 F. 2d 446, 448 
(1927); both finding valid testate gifts and both quoting 


28 Or overcome. 
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with approval Schouler on Wills (5th Ed.) § 479 to the fol- 
lowing effect: 


“Tt may be safely laid down that, of two equally 
probable interpretations of a will, that shall be adopted 
which prefers the family and the kindred of the tes- 
tator to utter strangers.’’ (emphasis added) 


Furthermore, where the choice is between a construction 
that will uphold a gift to charity, or one that will result in 
an intestacy, the courts favor the charity over the intestacy. 
See Board of Directors of City Trust v. Maloney, 78 U.S. 
App. D.C. 371, 141 F. 2d 275, cert. denied 323 U.S. 714 
(1944), where the court held: 


‘The conclusion that we have reached is fortified 
by the fact that charitable trusts are highly favored 
in the law, and the construction of all instruments 
where they are concerned is liberal in their behalf.” 
78 U.S. App. D.C. at 373, 141 F. 2d at 277. (Foot- 
note omitted) 


The cy pres doctrine and the statutory exemption of 
charities from the operation of the rule against perpetui- 
ties, 45 D.C. Code § 102, furnish other strong indications 
of the favor with which the law looks upon gifts to charity. 


Since the court below apparently did not rely on the 
family preference rule to resolve an ambiguity in the will 
itself, but rather to create an intestacy, and since gifts to 
charities are favored over an intestacy, it is submitted 
that any reliance placed on the family preference rule by 
the District Court to create the intestacy was clearly 
erroneous. 
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B. The Trust Termination Clause Should Be Considered a 
Residuary Clause If the Term “Net Proceeds” Itself Is 
Held Not to Include the Surplus Income. 


The District Court found that the Justh Will contained 
“no residuary clause in the usual form.’’ Opinion Below, 
J.A. p. 52. The appellant charities agree with this holding. 


However, the appellant charities contend that it was 
error for the District Court, having rejected the conten- 
tion that the term “‘proceeds’’ embraced the accrued in- 
come, not to go on to find that Article Fourth was in effect 
a residuary clause, even though in an unusual or ineptly 
drawn form. 


As has already been pointed out, the creation of the 
trust was the basic feature of the Justh estate plan. It 
fills out and gives substance to an otherwise perfunctory 
instrument. By its very nature, then, one would expect to 
find that the trust termination provisions contain the resid- 
uary devise. 


Furthermore, much of the specific language in Article 
Fourth indicates that the testator’s intent was to complete 
the distribution of his entire estate: 


‘‘Upon the termination of the trust herein I direct 
my trustee to sell said property ... 


‘After the payment of its commission and the fees 
and expenses incident to such sale, I direct the net 
proceeds shall be disposed of as follows.’’ Will, 
Article Fourth, [ff] 1 and 2], J.A. p. 14. 


24 Article Fifth of the Justh Will, the most like a residuary clause in form, 
only purports to dispose of the portion of the testator ’s property not placed 
in trust. 
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“Should any of the above beneficiaries be not living 
at the time of the termination of said trust, then the he- 
quests shall lapse and become part of the remainder 
of said proceeds and be disposed of as hereinafter 
provided with respect thereto. 


‘The remainder of said proceeds shall be divided by 
my said trustee into four equal shares.’? Id. [T15 
and 16], J.A. p. 15. 


While this language is not, strictly speaking, residuary 
clause language, it is close enough to it that it should be 
treated as the residuary clause. For, as it is said by Page, 
“No set form of words is necessary to a residuary clause.’’ 
4 Page on Wills, § 33.48 (p. 372) (Bowe-Parker Revision, 
1961). Cf. Reeves v. American Security & Trust Co., 72 
App. D.C. 403, 115 F. 2d 145, cert. denied, 311 U.S. 710 
(1940) ; In re Miller, 127 F. Supp. 23 (1955). The pre- 
sumption against partial intestacy offers additional sup- 
port for construing Article Fourth as the residuary clause. 


Furthermore, courts have often treated clauses less like 
a residuary clause then Article Fourth of the Justh Will 
as residuary clauses in order to make a complete testate 
distribution. 4 Page on Wills § 3.48, pp. 371, 373 and cases 
there cited (Bowe-Parker Revision, 1961). 


If the court finds that Article Fourth should be treated 
as the general residuary clause in the Justh Will, the ac- 
erued surplus income, if any, will then pass to the appel- 
lant charities as the ultimate remaindermen. Washing- 
ton Loan & Trust Co. v. Hammond, 51 App. D.C. 260, 278 
F. 2a 569 (1922). 
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CONCLUSION 


For the foregoing reasons the four appellant charities 
respectfully urge that the decision of the District Court be 
reversed, and since there is no dispute as to the facts, the 
case should be remanded with directions to enter summary 
judgment as prayed for by the defendant-appellant chari- 
ties below. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


The United States District Court for the District of Columbia had 
jurisdiction of this cause of action pursuant to Title 11, Section 306, 
D. C. Code (1961 Edition). 2 


On the 27th day of September, 1963, an order was entered in the 
lower court denying the motion of appellants (18,303) to remove The 
Riggs National Bank of Washington, D. C. as trustee, to ae a suc- 
cessor trustee and for an accounting. (zA¥s) 


On the 2nd day of October, 1963, an order was entered in the lower 


court denying the motion of appellants (18,303) for summary judgment 
and granting the motion of Charlotte S. Holtman, appellee, for summary 
judgment. (7A 47 
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Notice of appeal was filed by appellants (18,303) to said orders 
on the 25th day of October, 1963. (7457) 


This Court has jurisdiction pursuant to 28 U.S. C. 1291. 


STATEMENT OF FACTS 


Joseph S. Justh died on May 12, 1950, leaving an instrument in 
writing purporting to be his last will and testament. This instrument 
dated June 10, 1946, together with a codicil dated May 22, 1947, was 
admitted to probate as the decedent's last will and testament on April 
25, 1951, by the United States District Court for the District of Columbia 
Holding Probate Court and letters testamentary were thereafter issued 
to the Washington’ Loan and Trust Company, the executor named in the 
will. (JAG? 


The principle asset owned by the testator at the time of his demise 
was a parcel of improved real property located at 1301 F Street, N. W., 
in the District of Columbia, the appraised value of same as of the date 
of death being $325,000.00. (JA/4) 


Save the introductory, testimonium and attestation clauses, the 
testamentary instrument bearing date of June 10, 1946, consisted of six 
paragraphs. In the first paragraph the testator directed payment of 
debts, funeral expenses and costs of administration at the earliest prac- 
ticable time, while in the sixth paragraph he undertook to appoint an 
executor.(/A 2) 


The second paragraph of the will devised the F Street property 
to the Washington Loan and Trust Company in trust "for a period of 
twenty years * * * and no longer." The trustee was directed "to take 
possession * * * collect the rents * * *, and after deducting all proper 
expenses * * *" to "pay and turn over the net income" to seven named 
persons. During the period of the trust distribution of said net income 
was to be effected per the media of monthly annuities in specified 
amounts. In the event the net income derived should prove insufficient 
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to satisfy the monthly annuities in full, the trustee was directed to make 


the specified payment to testator's daughter, and to reduce the remain- 
ing monthly payments proportionately "to such extent as may be neces- 
sary" in order to achieve said end. (TA 12,13) 


The third paragraph of the will granted to the trustee "full power 
and authority" to manage and control the rent property, including the 
power to lease same, provided such lease did not extend beyond the term 
of the trust. (7A /3) 


The fourth paragraph of the testamentary paper directed the trus- 
tee, upon termination of the trust, to sell the real property, and from 
the proceeds of such sale to pay, firstly, the trustee's commission and 
all fees and expenses incident to the sale, secondly, thirteen specific 
bequests, totaling $292,000.00, and lastly, any proceeds then remaining 
to four named charitable organizations in equal shares. In the event the 
net proceeds of the sale should prove insufficient to pay the specific be- 
quests in full, such bequests were to be proportionately reduced to the 
extent necessary. (74 /#) 


The fifth paragraph of the will directed that all the rest, residue 
and remainder of the testator's estate be converted into cash by the 
executor, such cash to be used to pay costs of administration, debts and 
other charges, such as estate, succession and inheritance taxes. In the 
event said residue should prove insufficient to pay such costs, the trus- 
tee was authorized to encumber the real property to the extent necessary 
to effect such payment. The testator further authorized the trustee to 
repay any loan so secured from the "net rents" which remained after 
payment, in full, of the annuities aforementioned. In the event the "net 
rents" should prove to be more than sufficient both to pay said annuities 
and to repay any loan obtained, the trustee was directed to retain such 
surplus in its hands until the termination of the trust, provided, ‘however, 
that such accumulated surplus was to be used to satisfy all annuities, 
in full, in the event annual rentals should prove to be insufficient for that 


purpose. (7A /¢ ) 


4 


The codicil bearing date of May 22, 1947, revoked an annuity and 
a specific bequest provided for in the testamentary instrument executed 
on June 10, 1946.’ As a consequence of said codicil and the death in 
1953 of one of the annuitant-legatees, the monthly annuities now required 
to be paid have been reduced from the original total of $575.00 to 
$425.00, and the total of specific bequests payable upon termination of 
the trust have been reduced from $292,000.00 to $277,000.00. All other 
peneficiaries named in the will are still living. (7A /7,2/) 


At the time the testator executed his will, the F Street real prop- 
erty was under lease for a gross rental of $16,000.00 per year. Prior 
to his death, this rental was increased to $18,000.00 per year. Upon 
the termination of said lease after the testator's death, the trustee en- 


tered into a ten-year lease which expired on July 31, 1962. Said lease 
was thereupon renewed extending the term until April 30, 1970. (Fh 21,22) 


On August 1, 1951, the trustee borrowed $60,000.00 with which 
to pay costs of administration, taxes and debts of the decedent. This 
loan was secured by a deed of trust on the F Street real property. The 
final payment on this loan was made on October 24, 1957. (Tho) 


Annuity payments were initiated by the trustee on August 3, 1951, 
and have continued to date.(74 23) 


On October 1, 1954, the Riggs National Bank of Washington, D. C., 
assumed the duties of both executor and trustee under the will, such as- 
sumption being founded upon its consolidation with the banking institu- 
tion named as executor and trustee in the will. (J4 4) 


No accumulation of surplus rental income was had until October 
24, 1957, since any surplus accruing prior thereto was used to pay costs 
of administration and interest and curtails on the aforementioned loan. 
Since that time the surplus income of the trust has been retained by the 
trustee and invested in United States Government obligations and com- 
mon trust funds. (.7 42>) 
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In the federal income tax returns filed on behalf of the trust for 
calendar years 1951 through 1960, inclusive, the trustee claimed no de- 
duction for trust income paid or permanently set aside during the tax 
able year for charitable purposes. The trust, rather, paid the tax: due 
on the taxable income reported without regard to such deduction. (FA2d) 


However, the trustee, thereafter, filed claims for refund for all 
of the income taxes paid by the trust for the aforementioned taxable 
years, wherein it was represented that the trust was entitled to the de- 
duction allowed by Section 162(a) of the Internal Revenue Code of 1939, 
as amended, and Section 642(c) of the Internal Revenue Code of 1954, as 
amended, whichever was applicable for any given year. All of said 
claims for refund were disallowed. (7A 7) 


In 1957, the trustee without notice to any beneficiary under the will 
filed suit in the United States Court of Claims to recover the aforemen- 
tioned income taxes which it alleged the trust had overpaid for calendar 
year 1951, 1952 and 1953. (JA xe) 


In 1961, the trustee, still without notice to any beneficiary, filed 
an amended petition in said Court whereby it alleged overpayment of in- 
come taxes for calendar years 1954 through 1960, inclusive, by the trust. 


On January 25, 1963, the United States Court of Claims entered 
an order suspending the action therein so as to afford the trustee! an op- 
portunity to seek construction of the will in the proper forum. CIA 25) 


In March, 1963, the trustee filed a complaint for construction of 
will and instruction to trustee, naming as defendants, the annuitants, 
legatees and beneficiaries mentioned in the will After the defendants 
had answered, The Riggs National Bank of Washington, D. C., trustee, 
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filed a motion for summary judgment construing the will. The defend- / s 46) 
FA 4 / 
ants answered and filed cross motions for summary judgment‘ ~ Appel - 


lants and certain other annuitants filed a motion to remove The Riggs 
National Bank of Washington, D. C., as trustee, to appoint a successor 
trustee and for an accounting. Opposition was filed by the trustee. (FA 46) 
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The lower court having considered the pleadings and exhibits, 
and having heard oral argument on behalf of the parties and on behalf 
of the United States as amicus curiae, and having found that there was 
no genuine issue of fact to be submitted to the trial court, determined 
that no disposition was made by the terms of the last will of Joseph S. 
Justh of any accumulated surplus income that may remain at the ter- 
mination of the 20-year trust created by his will with the result that it 


passed by intestacy to Charlotte S. Holtman, appellee, as 2 matter of law 
+ 


at the death of the testator as his sole next-of-kin.~ The lower court de- 
nied appellants’ motion to remove The Riggs National Bank of Washing- 

ton, D. C;, as trustee, to appoint a successor trustee and for an account- 
ing” ppellants appeal from the denial of their motions¢ J? 5#) 


SUMMARY OF ARGUMENT 
I 


The surplus income does not pass by intestacy. 


Construction of the testator's will is governed by the laws of the 
District of Columbia as interpreted by the courts of that jurisdiction, 
since he died while domiciled therein. 


There is in the District of Columbia a presumption against a tes- 
tator dying partially intestate. 


There are four specific findings which may be made to rebut this 


presumption. They are as follows: 


(a) a finding that the testator used language expressing an 
intention to die intestate as to a portion of his estate’ 


(b) a finding that the testator used language from which 
such intention must necessarily be implied; 


(c) a finding that the testator's failure to use any language 
evidencing his intention to dispose of his entire estate 
constitutes a fact from which such intention must nec- 
essarily be implied, and 
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(d) a finding that the will is completely void of any lan- 

guage which can reasonably be construed as effect- 
ing a disposition of a part of his estate. 

The testator did not utilize any language expressing an intention 
to die intestate as to any part of his estate. Nor is there any language 
in the will from which such an intention can be implied. He did use lan- 
guage expressly evidencing an intention to effect an entire disposition 
of his estate and the will does contain language which can reasonably 
be construed as effecting the disposition of the accumulated surplus in- 
come remaining in the hands of the trustee upon termination of the trust. 


1 
The surplus income was expressly bequeathed to the annuitants. 


Resort must be had to the language of the will to determine what, 
if any, portion of that instrument effected a disposition of the accumu- 


lated surplus income. 


Since any disposition under a residuary clause is restricted to 
residual assets, and since the surplus income was expressly made avail- 
able to liquidate any indebtedness which might be incurred as a result 
of the residual assets being insufficient to pay expenses with which said 
assets were charged, the surplus income cannot form a part of the re- 


sidual assets. Accordingly, the mutual exclusiveness of surplus income 


and residual assets preclude disposition of the former by operation of 


the residuary clause. 


The will is silent as to the testator's intent relative to the actual 
disposition of the surplus income, save one express provision contained 
in the second paragraph. The testator, by words not lending themselves 
to any ambiguity, clearly intended to give to the annuitants the entire net 
income arising from the trust estate, although postponing their present 
enjoyment to a portion thereof per the media of express directions that 
any surplus in excess of that needed to pay monthly annuities be accumu- 
lated in the hands of the trustee until the termination of the trust. 
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It is clear that provision for accumulation was made due to con- 
tingencies which the testator contemplated might arise due to insuffi- 
cient liquidity of his estate. The fact that invasion was permitted or 
that the annuitants’ right to present enjoyment of a portion of the income 
was postponed does not in any way operate to deprive said annuitants of 
that portion to which enjoyment was postponed. 


iW 


The Riggs National Bank of Washington, D. C., is unworthy to ad- 
minister the trust due to its past conduct and action, and must be re- 


moved as trustee. 


The trustee initially undertook to file with the Internal Revenue 
Service claims for refund of all income taxes theretofore paid by the 
trust. The basis for such claims was that the accumulated surplus in- 
come of the trust had been permanently set aside for charitable pur- 
poses and, thus, constituted a deduction to the trust in determining the 
taxable income to be reported by same. Following their disallowance 
by the Internal Revenue Service, such claims were made the subject 
matter of a suit in the United States Court of Claims where the trustee 
requested and urged the Court to construe the Will of Joseph S. Justh 
in favor of the four charitable organizations and against the remaining 
beneficiaries. These actions of the trustee were without notice to the 
appellants and were undertaken by the trustee with full knowledge that 
the fifth paragraph of the instrument creating the testamentary trust 
specifically directed the trustee to retain such surplus until the termi- 
nation of the trust. The ultimate effect of such action was to destroy 
the safeguard created by the settlor with respect to the payment of the 
annuities in the event the annual income was insufficient to discharge 
same. The position that the trustee took in the filing of claims for re- 


fund and the petitioning for judicial relief, did not permit the trustee 


to remain impartial and loyal to all interested parties, since the very 


nature of its action required it to espouse a cause which was favorable 
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to the charitable organizations but unfavorable to the other beneficiaries. 


This Court in Sheridan v. Perpetual Building Association held that 
"trustees should be impartial and above suspicion" and have a duty to 
inform the beneficiary of all facts and circumstances which may have 
an effect upon his interest. Here, the trustee's conduct constituted a 
transgression of certain accepted rules governing the administration 
of trusts, for which reason it must be removed as trustee and made to 


give an accounting. 
ARGUMENT 


I 


The question is whether the lower court in construing the will of 
Joseph S. Justh correctly interpreted the language of the will that no 
disposition of any accumulated surplus income was made by the will and 


that any such accumulated surplus income passed by intestacy to his 


sole next of kin. 
The surplus income does not pass by intestacy. 


As stated in their memorandum of points and authorities filed in 
the lower court to support their cross-motion for summary judgment, 
the appellants, who are, also, annuitants named in the testamentary in- 
strument involved in this cause, contend that the initial question which 
was presented to that court for decision was whether the testator, in 
fact, effected a testamentary disposition of any accumulated surplus in- 
come which might remain in the hands of the trustee at the termination 
of the trust. The lower court answered this interrogatory in the nega- 
tive and held that such accumulated surplus passed by intestacy. 


It is a general rule that the law of the jurisdiction wherein a will 
is probated governs the interpretation of that will. The testator con- 
cerned was domiciled in the District of Columbia at the time of his 
death and his will was admitted to proba‘e in the District of Columbia. 
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Accordingly, construction of his will is governed by the laws of the Dis- 
trict of Columbia, as interpreted by the courts of that jurisdiction. 


There is in the District of Columbia a presumption against a tes- 
tator dying partially intestate. This principle was initially enunciated 
in Given v. Hilton, 95 U.S. (5 Otto 485) 591 (1877). The Supreme Court 
of the United States, in reversing a decision of the Supreme Court of the 
District of Columbia which held that real estate of a testator passed in- 
testate rather than under the residuary clause of his will, stated (95 
U. S. at 595) as follows: 


"The law prefers a construction which will prevent a 
partial intestacy to one that will permit it, if such a con- 
struction may reasonably be given." 


The decisions of this Court holding that such a presumption exists 
are legion. In the case of Kennedy v. Alexander, 21 App. D. C. 424, 434 
(1903), it stated as follows: 


"Every testator in the making of his will is supposed 
to intend to dispose of his entire estate, and the presump- 
tion is against his intention to die intestate as to any part 
of it, unless such intention is plainly expressed or neces- 
sarily implied.” 


and in Presbrey v. Simpson, 53 App. D. C. 358, 359; 290 Fed. 333 (1923), 
this Court opened as follows: 


| 

"Tn testamentary construction, it is a cardinal rule: 
'That the intention of the testator, expressed in his will, 
or clearly deducible therefrom, must prevail, if consistent 
with the rules of law.’ And another familiar rule is that 
the law prefers a construction which will prevent a partial 
intestacy to one that will permit it, if such a construction 
may be reasonably given." Citing Kenaday v. Sinnott, 179 
U. S. 606, 616; 21 Sup. Ct. 233, 237.) 


‘In all cases: ‘We are remitted to the language of the 
will to ascertain the intention of the testatrix, and if that 
intention is clearly deducible from the terms used, taking 
the whole will together, then we are bound to give that con- 
struction which will effectuate and not defeat." (Citing 
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Young Women's Christian Home v. French, 187 U. S. 401, 
417, 23 Sup. Ct. 184, 188.) 


For other cases which hold that a testator is presumed to intend 


to dispose of all of his property and that the Court prefers a construc- 
tion which will prevent a partial intestacy, see: Fairclaw v. Forrest, 

76 U. S. App. D. C. 197, 203; 130 F. 2d 829, 835; Bunker v. Jones, 86 
U.S. App. D. C. 231, 234; 181 F. 2d 619, 622; Caine v. Payne, 86 U. S. 
App. D. C. 404, 406; 182 F. 2d 246, 248; cert. denied, 340 U. S. 855; 
Hilton v. Kinsey, 88 U. S. App. D. C. 14, 18; 185 F. 2d, 885, 889; ‘Thropp 
v. Farnum, 96 U.S. App. D. C. 175; 223 F. 2d 640; cert. denied, 350U.S. 
923; Boys Club of Fall River v. Keay, 115 U. S. App. D. C. 247; 318 F. 
2d 218 (1963). 


The testator in his will did not use any language expressing an 
intention to die intestate as to any part of his estate. Neither is there 
any language in the will from which such an intention can be implied. 
Absent the utilization of such language, there remain only two ways in 
which the presumption against partial intestacy may be rebutted, 


Firstly, the presumption may be rebutted where the intention to 
die partially intestate is necessarily to be implied from the fact that the 
testator failed to utilize any language which could reasonably be inter- 
preted as evidencing a dispositive intention relative to his entire estate. 
Secondly, the presumption may be rebutted where the testamentary in- 
strument is completely void of any language which can reasonably be 
construed as effecting a disposition of a part of the estate. 


Certainly, there was no failure upon the part of the testator to use 
language which could reasonably be interpreted as evidencing an inten- 
tion to dispose of his entire estate by will, for he expressly directed 
that "All the rest, residue and remainder" of his estate of whatever 
kind and wherever situate be converted into cash and utilized to pay 


costs of administration, debts and other charges. 
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Generally, the inclusion of a residuary clause is conclusively 
indicative of the fact that the testator intended by his will to effect the 
disposition of his entire estate. This is so, independent of the opera- 
tion of the presumption against partial intestacy, and when coupled with 
such presumption furnishes the bases for construing the will so as to 
prevent partial intestacy. The lower court held, in effect, that above- 
quoted language did not constitute a residuary clause, since it had no 
operative effect, that is, it did not operate to do anything which would 
not have been done had said clause been omitted by the testator. 


Assuming arguendo, that the aforegoing holding is correct, the 


clause respecting disposition of the residue must still be given some 


weight, at least to the extent that it should be considered as indicative 
of the testator's intent to dispose of his entire estate. No other conclu- 


sion is logically possible. 


Since the sole remaining way in which the presumption against 
partial intestacy may be rebutted, is a finding that the testamentary in- 
strument is completely void of any language which can reasonably be 
construed as effecting a disposition of a part of the estate, a converse 
finding that the will does contain language which can reasonably be con- 
strued as effecting such disposition, will permit the presumption to 
stand and effectuate the intent of the testator to dispose of his entire 
estate. In essence, it must be determined that even though the testator 
did, in fact, intend to dispose of his entire estate, and this would appear 
to be the case in this instance, did he succeed in effectuating that intent? 
In the event the will contains any language which can reasonably be con- 
strued as dispositive in nature, such language must be construed so as 
not to defeat the testator's intent. 


Il 


The question is whether the lower court in construing the will of 
Joseph S. Justh correctly interpreted the language of the will to the ef- 
fect that any such accumulated surplus income remaining at the 
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termination of the trust did not pass by the terms of the will to the trust 
income annuitants named in the second paragraph of the will. 


The surplus income was expressly bequeathed to the annuitants. 


It remains then only to determine what, if any, portion of the will 
effected disposition of such surplus. 


To this end, the will should be examined to ascertain whether such 
disposition was effected by virtue of the residuary clause or by virtue 


of some other provision contained therein. 


The appellants contend that disposition of the surplus income could 
not be effected under the provisions of the residuary clause, since said 
clause specifically provides that should the residuary estate, disposed 
of therein, prove insufficient to pay certain costs and charges, a loan 
was to be procured using the trust real property as collateral, repay- 
ment of which was to be made from the surplus income. To put it more 
succinctly, since any disposition under a residuary clause is restricted 
to residual assets, and since surplus income was expressly made avail- 
able to liquidate any indebtedness incurred as a result of the residual 
assets being insufficient to pay expenses with which said assets were 


charged, surplus income and residual assets are mutually exclusive. 


Having so concluded aforesaid, that the surplus income and resid- 
uary estate are mutually exclusive, resort must again be had to the will 
in order to ascertain what portion of said instrument effected disposition 


of such income. 


Such ascertainment is relatively simple, since, save one express 
provision contained in paragraph two, the will is silent as to the testator's 
intent relative to the outright disposition of such surplus. That one ex- 
press provision provides that the trustee is to "pay and turn over the 
net income arising" from the trust real property to the named annuitants. 
The only other mention of such surplus made by the testator in the will 


pertains to its accumulation during the period of the trust and the power 
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to invade such accumulation during that period under certain contin- 


gencies which might occur. 


The fact that such invasion was permitted or that the annuitants' 
present right to enjoy a portion of the income was postponed, does not 
in any way operate to deprive them of that portion to which enjoyment 
was postponed. It is clear that provision for accumulation was made 
due to contingencies which the testator contemplated might arise due 
to insufficient liquidity of his estate. And even with this in mind the 
monthly payments to the annuitants were a preferred charge against 


any accumulation. 


The testator could not have been more specific in his will in ev- 
idencing his intent to dispose of all the accumulated surplus income de- 
rived from rental of the real property since in the second paragraph of 
such instrument he directed the trustee: 

"To take possession of the same (real property), collect 
the rents, revenues and income therefrom, manage the same 


and after deducting all proper expenses incident thereto they 
shall pay and turn over the net income arising therefrom. ." 


to the annuitants. The testator, by words not lending themselves to any 


ambiguity, clearly intended to give to the annuitants the entire net in- 


come arising from the trust estate, although postponing their present 
enjoyment to a portion thereof per the media of express directions that 
any surplus in excess of that needed to pay the monthly annuities be ac- 
cumulated in the hands of the trustee until the termination of the trust. 
The direction relative to retention of the surplus was designed to insure 
that during the period of postponement to partial enjoyment by the an- 
nuitants of all the surplus, sufficient monies would be available to sat- 
isfy such partial enjoyment in full. This direction was, also, designed 
to insure that the trust real property would remain a part of the trust 
estate during the period of the trust, and, thus, constitute the source of 


income for payment of the annuities. It was only by authorizing the 
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trustee to borrow on the property and use surplus income to repay such 


loan, that this end could be attained. 


The testator clearly did not limit or restrict the term "net income” 
in any way or form. If he intended to restrict the annuitants to only the 
stated monthly sums, he would have certainly utilized limiting language 
expressive of such restriction, e.g., 


. . they shall pay and turn over part of the net income arising 
therefrom... 


. they shall pay and turn over some of the net income arising 
therefrom... 


. . they shall pay and turn over only the following sums from 
the net income arising therefrom... 


. they shall pay and turn over a portion of the net income 
arising therefrom... 


. they shall pay and turn over from the net income arising 
therefrom... 


. they shall pay and turn over a share of the net income 
arising therefrom. .. 

A further indication of the testator's intent relative to disposition 
of the accumulated surplus income is clearly evidenced from the fact 
that, although he did make provision for such surplus to be available to 
pay the annuities, he did not make any such provision for the surplus 
to be available to pay the specific bequests. Why did the testator not 
make this latter provision? The answer is simple. He did not, since 
he had already effected disposition of such surplus to the annuitants 
under the second paragraph and knew such disposition had been ‘made. 
Had he desired to make such surplus available to pay the specific be- 
quests, he would have directed the trustee to pay from the net income 
the annuities, accumulate the surplus rents and upon termination of the 
trust distribute any such surplus then remaining in the same manner 
as the proceeds of sale were to be distributed. 
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If the construction set forth above is a reasonable construction, 
and the appellants contend that it is, such a construction should be given 
in order to effectuate the testator's obvious intent to dispose of his en- 


tire estate. 
Ii 


The question is whether monthly annuitants and legatees under a 
testamentary trust are entitled to have the trustee removed for violat- 
ing its fiduciary duty, to have a successor trustee appointed, and for an 


accounting. 
A 


The Riggs National Bank of Washington, D. C., is unworthy to ad- 
minister the trust due to its past conduct and action, and must be re- 


moved as trustee. 


Appellants appeal from the denial of their motion to remove The 
Riggs National Bank of Washington, D. C., as trustee, to appoint a suc- 
cessor trustee and for an accounting. Since the gist of the appeal is the 
violation and breach by the trustee of its duty to properly administer the 
trust, it would seem appropriate in the prefatory portion of this argu- 
ment advanced in support thereof to propound certain fundamental prin- 


ciples governing the administration of trusts, and, more specifically, 


those principles pertaining to the duty of a trustee to adequately apprise 


a cestui concerning any and all matters which may affect said benefi- 
ciary's interest and the duty of a fiduciary to act impartially and in 


strict compliance with the terms of the trust. 


Firstly, as regards the duty of a fiduciary to disseminate to a 
cestui any information which may affect the latter's beneficial interest, 
the following basic rule would appear to be apposite: 

"while it has been held that ordinarily a trustee is not 
under a duty to a beneficiary to furnish information to him 


in the absence of a request for [same] . . - it has, also, 
peen held without apparent reference to the necessity for 
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such request, that the trustee is bound to communicate to 
the beneficiary any knowledge he may have affecting the 
beneficiary's interests, so far as they are embraced in 
the trust relation. The trustee cannot rid himself of his 
duty to warn and to denounce any improvidence or oppres- 
sion which he may discover. In other words, the trustee 
is under a duty fully to inform the beneficiary of all facts 
relating to the subject matter of the trust which come to 
the trustee's knowledge and which are material to the 
beneficiary to know for the protection of his interest."1 
Secondly, with respect to the duty of a fiduciary to act impartially, 
the following excerpt from an authoritative commentary would appear to 


be relevant: 


"The trustee, in carrying out the wishes of the settlor, | 
is under a duty of absolute loyalty to all beneficiaries and | 
of fairness and impartiality to all those who have or may | 
have an interest in the trust. It is the duty of the trustees 
not to accept any position or enter into any relation, or do 
any act inconsistent with the interests of the beneficiaries. ; 
The trustee must refrain from doing those things which 
would tend to interfere with the exercise of a wholly disin- 
terested and independent judgment, and he cannot be per- 
mitted to assume a position inconsistent with, or in opposi- 
tion to, his trust, since he cannot serve two masters with an- 
tagonistic interests. The rule of undivided loyalty is one of 
uncompromising rigidity; it is one of substantive law and . 
not of evidence, and no amount of good faith on the part of 
the trustee can overcome a breach of trust resulting from | 
the existence of divided loyalty." 2 


Finally, as pertains to the duty of a fiduciary to obey the dictates 
of the trust instrument, the following comment would appear to be ger- 


mane: 


Tt is an elementary principle in the law of trusts that 
in the execution of a trust, the trustee is bound to comply | 
strictly with the terms of the trust and the directions con-; 
tained in the trust instrument defining his powers and duties, 
and the extent and limits of his authority." > 


1 99 CJS. Trusts $247, citing U. S. v. Bennett, 57 F. Supp. 670 (D. C.) 
2 ! 
Id. | 


3 54 Am. Jr. Trusts §307. 
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Having propounded the aforementioned fundamental principles, 
it becomes incumbent at this point to examine the past conduct of the 
trustee in the light of such principles, and by so doing, ascertain 
whether or not the fiduciary has properly performed the duties of its 
office. 


In the instant case, The Riggs National Bank of Washington, D. C., 
as trustee, initially undertook to file with the Internal Revenue Service 
claims for refund of all income taxes theretofore paid by the trust es- 
tate. The basis for such claims was that the accumulated surplus in- 
come of the trust had been permanently set aside for charitable pur- 
poses and, thus, constituted a deduction to the trust in determining the 


taxable income to be reported by same. Following their disallowance 


by the Internal Revenue Service, such claims were made the subject 
matter of a suit in the United States Court of Claims.* These respective 
actions, viz., the filing of claims for refund and the petitioning for ju- 
dicial relief, were undertaken by the trustee without notice to the appel- 
lants. 


These respective actions, further, were undertaken by the trustee 
with full knowledge that the fifth paragraph of the instrument creating 
the testamentary trust in issue states in pertinent part as follows: 


"In the event that during the period of this trust the net 
rents received from said property shall be more than suf- 
ficient to pay said annuities, plus the interest and curtails 
on said loan, I direct that such surplus shall be retained in 
the hands of my Trustee until the termination of the trust, 
or unless the annual rental should thereafter be insufficient 
to pay the annuities. 


Should said annual rentals be insufficient to pay said 
annuities, then to such extent as said rents may be insuffi- 
cient, said Trustee is directed to use any accumulated net 
rents in its hands for the purpose of paying said annuities 
in full.” 


* where the trustee requested and urged the Court to construe the will of 
Joseph S. Justh in favor of the four charitable organizations and against 
the other beneficiaries. 
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Considering, first, the attempt by the trustee to establish a per- 


manent reserve for the benefit of the several charitable organizations, 
there can be no question that such action was in direct violation of the 
express terms of the trust instrument as evidenced by the above-quoted 
excerpt extracted therefrom. The ultimate effect of such action was to 
destroy the safeguard created by the settlor with respect to the payment 
of the annuities in the event the annual income was insufficient to dis- 
charge same. That sucha safeguard was created, is clear. That the 
action of the trustee relative to establishing a permanent reserve for 
the benefit of the charitable organizations must have as its ultimate re- 
sult the destruction of such guarantee, is equally clear. Bogert, in his 
thesis on trusts, states as follows: 
"Disobedience of the directions of the trust instrument 

is usually a ground for removal." 
Bogert further states in this respect that "an intended or attempted ap- 
propriation is just as much an indication of danger ne though it had been 


consummated, and hence is a ground for removal. mo 


Next, let us consider whether or not the position assumed by the 
trustee in connection with the accumulated surplus income was a posi- 
tion which permitted it to remain impartial and loyal, to all parties hav- 
ing an interest therein. Clearly, such position did not permit it to re- 
main impartial and loyal to all interested parties, since the very nature 
of its action required it to espouse a cause which was favorable to the 
charitable organizations but unfavorable to the other beneficiaries. 


A trustee has a duty of undivided loyalty which requires of the 
trustee a particularly high standard of conduct in the administration of 
the trust. In the case of In re James’ Estate, 86 N. Y. S. 2d 78 (1948), 
the Court states concerning this duty at page 89: 


Z heappte 25, 25, ee. S27 
Bogert, Trust and RCS. 1 (2nd. ed. 1960) 
5 3a. ath Sa 7? 
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‘Even when there is merely the usual relationship be- 
tween a fiduciary and the beneficiaries, the fiduciary is under 
a duty of absolute loyalty to all beneficiaries and of fairness 
and impartiality to all. If in dealing with the respective bene- 
ficiaries, their interests are So conflicting that the fiduciary 
cannot deal fairly with respect to them, he cannot properly, 
without applying to the court for instructions. Restatement 
of the Law of Trusts, §170-q. Where an executor or a trus- 
tee acts merely as a bystander while two beneficiaries at- 
tempt to adjust as between themselves matters which are in 
dispute and the fiduciary joins them in an agreement merely 
to carry out the terms of the settlement, the fiduciary may 
not be called upon to aid or advise either disputant. But 
where he affirmatively undertakes to deal with one benefi- 
ciary for the benefit and profit of another he cannot be un- 
mindful of his duty of loyalty to all beneficiaries and of his 
duty to effectuate the terms of his trust. Both beneficiaries 
are entitled to expect impartiality and even handed justice 
from the fiduciary. The United States Supreme Court has 
stated the rule thus: "The administrators were acting in a 
fiduciary capacity. Their obligations to each of the benefi- 
ciaries were equal. Their duty was to dispose of the prop- 
erty placed in their hands according to the expressed will 
of the testator, and they were not at liberty to act in the in- 
terests of one legatee as against those of another. If they 
were doubtful as to the meaning of any clause in the will 
they should have applied to the court for its construction and 
direction. If they chose to act upon their own interpretation 
of its meaning they should have so acted, and not sought to 
conclude any of the legatees by a contract binding him to ac- 
cept their interpretation.’ Adams Vv. Cowen, 177 U. S. 471, 
483; 20 S. Ct. 668, 672; 44 L. Ed. 851." 


and in the case of Sinclair v. Industrial National Bank of Providence, Sup. 
Ct. of R. I. (1959), 153 A. 2d 547, 551, 552, the Court stated: 


"Speaking generally, it cannot be questioned that a trus- 
tee is held to a high degree of loyalty to the beneficiaries of 
his trust. This court stated in Dodge v. Stone, 76 R. I., 318, 
at page 323, 69 A. 3d 632, at page 634: "Broadly speaking it 
is clearly established that a trustee must give undivided 
loyalty to the trust confided to his care and to its beneficiaries. 
It is the policy of the law to see that in administering the 
trust he shall not be tempted in any way by conduct or cir- 
cumstances to act otherwise than with complete loyalty to 
the trust and its interests. He must at all times exercise 2 
high standard of honor and avoid all situations and transac- 
tions that tend to call his good faith into question and tocreate 
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in himself rights possibly conflicting with those of the 

beneficiaries."" 

Finally, let us again lend some attention to the refusal of the trus- 
tee to furnish notice of its several actions regarding the treatment it was 
affording to the accumulated surplus income. 

The refusal by the trustee to give such notice to these appellants, 
although inexcusable, is understandable when examined in the light of 
the ultimate adverse effect the former's prejudicial endeavors would 
have with respect to the latter's interest in the accumulated surplus in- 
come. Not only did the position taken by the trustee in its pursuit of the 
tax relief sought require it to represent the four charitable organizations 
and to oppose the remaining beneficiaries, but the trustee was compelled 
to violate the express testamentary directions contained in the will per- 
taining to the treatment to be afforded the accumulated surplus income. 
It did not desire to apprise these appellants that it had become their ad- 
versary and had undertaken a deliberate course of action directed toward 
the abrogation of the express terms of the trust instrument. Whether the 
trustee is properly chargeable with intentional refusal to disclose or a 
mere failure to provide the notice required, its conduct in such regard 
constituted a transgression of certain accepted rules governing the ad- 
ministration of trusts. 

As recently as August 8, 1963, the United States Court of Appeals 
for the District of Columbia Circuit, in the case of Sheridan v. Perpetual 
Building Association, 322 F. 2d 418,--U. S. App. D. C.,--held that 
‘trustees should be impartial and above suspicion" and have a duty to 
inform the beneficiary of all facts and circumstances, which may have an 


<2 
effect upon his interest. The Court stated at page of the opinion: 


"Perhaps their failure to disclose would have been 
excusable had they demonstrated that all their acts as 
trustees had been scrupulously fair and impartial, after 
due consideration of the interests of both parties. They 
did not make any such demonstration. In presuming to 
act as trustees without disclosing to Sheridan their close 
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association with Perpetual, Scrivener and Crowell vio- 
lated, in the very beginning, their fiduciary duty to the 
borrower. Their failure to disclose was a continuous 
violation, for if at any time Sheridan had been told of 
their disability he could have demanded their removal 
and, we think, would have been entitled to that relief. 


Moreover, had the trustees made full and frank 
disclosure of their conflicting interests, they would 
still have owed to both parties for whom they acted 
the fiduciary duty of equal consideration." 


The Court, also, found that the trustees acted in a manner adverse to 


the interests of Sheridan and were unfaithful to their trust. 
Here, the trustee went further than the trustees in the above cited 


case by not communicating or notifying the beneficiaries of any of its 
actions before the Internal Revenue Service, and in the Court of Claims, 
where it was taking sides in representing the interests of the four 
charitable organizations against the interests of the other beneficiaries. 
At least Sheridan had some notice of what the trustees were doing, but 
these appellants had none. 


B 


The past conduct of The Riggs National Bank of Washington, D.C., 
in administering the trust make it imperative that an accounting be 
rendered. 

In view of the grossly prejudicial effect which its actions, to date, 
have had with respect to the interests of these appellants, the trustee 
should be required to render an accounting of its stewardship at this 
time. An accounting would appear to be all the more necessary where 
it had already been shown that the fiduciary has violated numerous 


fundamental principles governing the administration of trusts. 
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CONCLUSION 


Appellants respectfully pray that the orders dated the 27th hay 
of September, 1963, and the 2nd day of October, 1963, of the District 


Court be reversed in favor of appellants for the reasons above given. 
Respectfully submitted, | 


James S. Gardiner 


James M. McCullough 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
THE RIGGS NATIONAL BANK OF WASHINGTON, D. C. 
TRUSTEE UNDER THE WILL OF JOSEPH S. JUSTH, 
DECEASED 


COUNTERSTATEMENT OF THE CASE 


These are consolidated appeals from two orders of the 
District Court. One order, dated October 2, 1968, con- 
strued the Last Will and Testament of Joseph S. Justh, 
deceased, (JA 49) and the other order, dated September 
27, 1963, denied a motion of certain annuitants and bene- 


ficiaries of the Justh will, seeking to remove appellee, 
trustee of a testamentary trust created by the Justh will. 
(JA 48) 


This is a will construction suit. This suit was filed at 
this time because of litigation in the Court of Claims 
wherein the appellee sought to recover federal fiduciary 
income taxes paid during the years 1951 to 1960, inclu- 
sive. (The Riggs National Bank of Washington, D. C. Vv. 
United States, Court of Claims No. 517-57). After pro- 
ceedings before a Trial Commissioner and oral argument 
before the Court of Claims, an order, dated January 25, 
1963, was entered by the Court of Claims suspending 
further proceedings in that Court in order to afford ap- 
pellee an opportunity to seek construction of the Last 
Will and Testament of Joseph S. Justh in the United 
States District Court for the District of Columbia. (JA 
28) Suit for construction of the Justh will wac not orig- 
inally sought by appellee in the United States District 
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Court for the District of Columbia upon the advice of 
counsel that such a suit would have been held to be 
premature. 


A complaint for construction of the Justh will was 
filed in the United States District Court on March 25, 
1963. (JA 7) Named as defendants in the construction 
suit were beneficiaries of the Justh will. In the con- 
struction suit, appellee, as trustee, sought instructions 
on the ultimate disposition in 1970, of surplus income 
being accumulated by appellee under the terms of the 
will until termination of the testamentary trust in 1970. 


On September 3, 19638, a number of the annuitants 
under the testamentary trust (appellants in Case No. 
18,308, hereinafter referred to as “annuitants”) filed a 
motion in the lower court to remove appellee as trustee, 
to appoint a successor trustee, and for an accounting. 
(JA 46) 


On September 27, 1963, the lower court entered an 
order denying the motion to remove appellee as trustee, 
finding that there was “no basis in fact or in law” to 
warrant the granting of the motion. (JA 48) On Oc 
tober 2, 1968, the lower court entered judgment constru- 
ing the Justh will. (221 F. Supp. 599, JA 51) 


The appeal in Case No. 18,302 concerns only the 
lower court’s order of October 2, 1968, construing the 
will. The appeal in 18,303, by the annuitants of the 
Justh will, is from both the order of September 27, 1963 
and the order of October 2, 1963. 


The various constructions of the will, and arguments 
in support thereof, are fully set forth in the briefs of the 
appellant charities in Case No. 18,302, the brief of the 
annuitants as appellants in Case No. 18,303, and the 
brief of Charlotte S. Holtman, as appellee, in both ap- 
peals. As trustee, appellee did not urge any specific con- 
struction of the will in the lower court and will not do 
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so in this Court. This brief, therefore, will relate only 
to that portion of the brief of appellants Elmer S. Justh, 
Jeannette Cromwell Justh, Lydia C. Nevitt, Adele Smith 
and Gertrude Justh, (annuitants) in Case No. 18,303, 
which concerns the order of the District Court denying 
the annuitants’ motion to remove appellee as trustee. 


The factual background which led to the construction 
suit filed in the lower court is as follows: Joseph S. 
Justh died on May 12, 1950, leaving a Last Will and 
Testament, and Codicil thereto, which were admitted to 
probate by the United States District Court for the Dis- 
trict of Columbia, Holding a Probate Court, on April 25, 
1951. (Administration Cause No. 75469) (JA 12) The 
delay in the admission to probate of the will and codicil 
was occasioned by a caveat filed by annuitants Elmer S. 
Justh, Lydia C. Nevitt, Adele Smith and a deceased half- 
sister of the decedent, Rosa Risdon. As a preliminary 
issue of the caveat, it was found that the caveators were 
not next of kin and heirs at law of the decedent and the 
caveat was dismissed by the United States District Court 
in an order dated April 18, 1951. The will and codicil 
were subsequently admitted to probate with the consent 
of the decedent’s sole heir at law and next of kin, his 
daughter, Charlotte S. Holtman. (Appellee in Cases No. 
18,302 and 18,303) 


In accordance with the terms of the testamentary trust 
established under paragraph Second of the Justh will, 
appellee, as trustee, began making annuity payments to 
the individual annuitants on August 3, 1951 out of the 
rentals of the trust property. (JA 23) Those annuity 
payments have continued to the present time. The surplus 
income of the trust property, i.e., the income in excess of the 
amounts necessary to pay annuities under paragraph 
Second of the will, was used, after payment of ex- 
penses of the decedent’s estate and litigation expenses 
incurred in connection with the caveat suit, to repay a 
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$60,000 loan. (JA 23) The loan was necessary in order 
to pay the taxes, administration expenses and expenses 
of the caveat suit. The loan was fully repaid on October 
24, 1957. (JA 23) Thereafter, until the present time, 
the surplus income has been accumulated in accordance 
with paragraph Fifth of the will. (JA 23) 


Upon the advice of counsel, appellee filed claims in 
1954 for refund of District of Columbia fiduciary income 
taxes paid by the appellee during the years 1951, 1952 
and 1953. The claims were allowed by the District of 
Columbia and the taxes refunded. (JA 73) In addition, 
claims for refund of all of the federal fiduciary income 
taxes paid by the trustee during 1951, 1952 and 1953 
were filed with the Internal Revenue Service. All of the 
claims for refund of federal taxes were disallowed. (JA 
24) In 1957, appellee filed suit in the Court of Claims, 
seeking recovery of $3,605.33 in fiduciary income taxes 
paid for the years 1951, 1952 and 1958. In 1961, an 
amended petition was filed by appellee for recovery of 
fiduciary income taxes for the period of 1951 through 
1960, inclusive, in a total amount of $42,797.79. (JA 
24) The accumulated surplus income fund has now 
reached a total amount of approximately $65,000 and 
the total claim for federal fiduciary income tax refund 
is approximately $56,858.61. (JA 9) 


The claims for refund of District of Columbia and 
federal fiduciary income taxes were filed by appellee 
upon the advice of counsel that the surplus income of the 
trust was not taxable since such excess income was being 
permanently set aside for charitable purposes within the 
meaning of Title 47, Section 1577d (c) of the District of 
Columbia Code and of Section 162 (a) of the Internal 
Revenue Code of 1939, as amended. 


In the light of the terms of the Justh will, the value of 
the trust corpus and stability of income and the size of 
the annuity payments, appellee was advised that, as a 
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practical matter, the excess income of the Justh trust 
would never be used to meet future annuity payments, 
and would ultimately pass under paragraph Fourth of the 
will to the four charities. The amount of annuity pay- 
ments has been $5,100.00 per year for the past nine 
years and the annual surplus income has been exceeding 
$18,000 per year. (JA 23, 24) Under similar circum- 
stances, it was held in Boston Safe Deposit and Trust Co. 
v. United States, 129 F. Supp. 616 (D. Mass. 1955), that 
such excess income was being “permanently set aside” 
for charitable purposes within the meaning of Section 
162 (a) of the Internal Revenue Code of 1939, as amend- 
ed, and was not taxable, therefore, to the trustee. 


Appellants Elmer and Jeannette Justh filed a brief 
amicus curiae in the Court of Claims, as did appellee 
Charlotte S. Holtman. (JA 10) 


SUMMARY OF ARGUMENT 


As trustee, appellee did not violate any fiduciary duty 
toward the annuitants. Appellee sought to enforce a claim 
for refund of taxes which it had been advised by counsel 
were being illegally assessed against it. Annuitants have 
made no showing that appellee breached any fiduciary 
relationship owing to annuitants nor have annuitants 
shown that they were prejudiced by the actions taken 
by appellee. The testamentary trust has been adminis- 
tered by appellee faithfully and in accordance with its 
interpretation of the provisions of the Last Will and 
Testament of Joseph S. Justh. 


ARGUMENT 


As trustee of the Joseph S. Justh trust, appellee has a 
primary duty to preserve and administer the assets of the 
trust. In performing the administrative functions of 
trustee, appellee has increased the income of the trust to 
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such an extent that such income has been far in excess 
of the amounts necessary to pay annuities. This surplus 
income will continue to accumulate until the termination 
of the trust in 1970. 


The chief complaint of annuitants is that the appellee 
took action to recover fiduciary income taxes and, in do- 
ing so, failed to give notice of such action to the annui- 
tants. Appellee Charlotte S. Holtman, the sole heir at 
law and next of kin has not complained of the actions of 
the trustee nor did she join in the annuitants’ motion to 
remove appellee as trustee. It is not contended by an- 
nuitants that appellee has used its trust capacity in an 
unauthorized manner or has failed to make the annuity 
payments provided in the will, but rather it is alleged that 
appellee has favored one set of beneficiaries (the four 
charities) over the annuitants. 


In 1957, appellee was confronted with the problem of 


taking legal action to recover the federal fiduciary in- 
come taxes for which it had claimed refund before the 
statute of limitations barred such an action. Had appellee 
not taken timely steps to assert its tax claim, it undoubt- 
edly could and would have been criticized, and possibly 
subjected to a surcharge suit for the amount of the tax 
claim. As the lower court stated during the argument 
on the motions to construe the will: 


THE COURT: The immediate problem before the 
Bank [Appellee] was not what was going to happen 
at the termination of the trust, but how to handle 
the tax situation; and, naturally, they had to take the 
position or advance the construction that would re- 
duce the estate taxes to the minimum. Otherwise, I 
Gasone would have been negligent in their duty. 

) 


The following is a statement of the trustee’s duty and 
responsibility with respect to the enforcement of claims of 
the trust. 
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A trustee is under a duty to the beneficiary to 
take reasonable steps to realize on claims which he 
holds in trust. If he fails to take such steps as are 
reasonable he is subject to a surcharge for such loss 
as results from his failure to act. Where the claim 
could have been collected in full if he had taken 
proper proceedings to collect it, and because of his 
delay the claim has become uncollectible, he is subject 
to a surcharge for the full amount of the claim and 
interest thereon. 


2 Scott on Trusts, §177 at 1810 (2d Ed. 1956). 


Annuitants do not state in what way they were preju- 
diced by their alleged lack of notice of the Court of Claims 
proceedings. Their legal position was set forth in the 
brief amicus curiae filed in the Court of Claims by coun- 
sel representing the annuitants. (JA 10). Their counsel 
was also present and represented the annuitants in the 
proceedings before the Trial Commissioner. 


At all times, appellee has been ready and willing to 
furnish information to the annuitants and beneficiaries of 
the Justh trust. Annuitants do not assert that informa- 
tion regarding the trust has been withheld from them. 
Annuitants have made a number of requests for infor- 
mation and appellee has complied with those requests. 


The lower court held that the annuitants have no legal 
interest in the surplus income which gave rise to the 
Court of Claims suit. The rights of the annuitants appear 
to be clearly set forth in the will itself. Under the will, 
each of the annuitants is to receive a monthly sum for 
the duration of the trust. Upon termination of the trust, 
the annuitants and several other individual beneficiaries 
are to receive specific bequests. The only interest the 
annuitants have in the accumulated surplus income of the 
trust is in the event that net rentals of the trust property 
are insufficient to pay the annuities, in which event ac- 
cumulated surplus income is to be used to make up any 
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deficiency. Annual rentals, however, have been far in ex- 
cess of the amount necessary to pay annuities. There is 
now sufficient accumulated surplus income available to 
satisfy all annuity payments for the duration of the trust. 


In filing suit in the Court of Claims in 1957, appellee 
relied upon the advice of counsel that the surplus income 
of the trust was exempt from federal fiduciary income 
taxes under Section 162 (a) of the Internal Revenue 
Code, as amended. The issue of the taxability of the sur- 
plus income was, in turn, based upon an interpretation 
of the Justh will. The cases of American Security & 
Trust Co. v. Blair, 63 App. D.C. 170, 70 F.2d 774 (1934) 
and Fitchie v. Brown, 211 U.S. 321 (1908), together with 
Boston Safe Deposit and Trust Co. v. United States, 129 
F. Supp. 616 (D. Mass. 1955), in appellee’s judgment, 
imposed an obligation upon the trustee to seek recovery 
of the taxes. 


In the opinion of counsel for appellee, a suit for con- 
struction of the will in 1957, under decisions in the Dis- 
trict of Columbia and elsewhere, would have been pre- 
mature since the trustee’s duties were clear under the 
will with respect to the accumulation of surplus income 
until the termination of the trust in 1970. Lanston v. 
Children’s Hospital, 80 App. D. C. 86, 14 F.2d 689 
(1945) ; May v. May, 167 U.S. 310 (1897). See also, 
National Shawmut Bank v. Morey, 320 Mass. 492, 70 
NE. 2d 316 (1946) and cases collected in Anno., 174 
ALR. 871. There was no doubt, however, that the Court 
of Claims had jurisdiction to decide the tax question. 
Moreover, the Court of Claims has, in a number of cases, 
interpreted wills in connection with the exercise of its 
general jurisdiction over suits against the United States 
Government. Beggs v. United States, 89 Ct. Cl. 39 
(1989) ; Sewell v. United States, 85 Ct. Cl. 512 (1987) ; 
Martin v. United States, 46 Ct. Cl. 872 (1911); Burnell 
v. United States, 44 Ct. Cl. 535 (1905). 
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The lower court recognized the procedural dilemma 
facing appellee when it stated: 


THE COURT: ... I think this action would be 
premature and I would dismiss it as premature if 
it wasn’t for the tax problem. The tax situation has 
to be adjusted now. 


Of course, I think the Court of Claims would have 
had a right to construe this will, but it preferred 
not to do it for what I think are good reasons. It 
preferred that the Court that administers the estate 
should construe the will. (JA 91) 


* * * * 


[IJn a sense the present action before me is pre- 
mature, but I can see you have a present contro- 
versy in so far as the [tax] statute is concerned. 
If it weren’t for the tax situation, I think this case 
would be premature. (JA 92) 


* * * * 


THE COURT: I think they have to take sides. 
I think it is the duty of a trustee to protect a trust 
estate in case of doubt against a payment of any 
more taxes than are properly due. Now, if they 
hadn’t filed the claims for refund, the statute of 
limitations would have run. 


MR. GARDINER: Yes. 


THE COURT: Then I think the trustee would 
have been guilty of negligence, and I think I would 
have considered favorably a motion to remove the 
trustee. 


MR. GARDINER: Yes, Your Honor. 


THE COURT: Now, your clients haven’t been 
hurt by that. If my decision stands, the trustee will 
lose his case, so far as this issue is concerned, in 
the Court of Claims. If they hadn’t filed suit in the 
Court of Claims, and if I had decided this case the 
other way—and after all, it wasn’t entirely clear 
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from doubt—the estate would have been out a large 
sum of money in taxes. Then you would have had a 
right to complain. 

I think the trustee did the proper thing in pro- 
tecting the estate by filing the suit in the Court of 
Claims. It hasn’t hurt anybody’s position. As a 
matter of fact, it hasn’t influenced my decision, be- 
cause I haven’t adopted the construction that the 
Riggs Bank urged. (JA 92-93) 


What would have been the practical effect of a consul- 
tation between the trustee and all of the annuitants and 
beneficiaries of the trust prior to the filing of claims for 
refund of federal fiduciary income taxes? The annuitants 
and individual beneficiaries would have opposed the filing 
of the tax claims and were not proper parties to the tax 
suit while, on the other hand, the charitable beneficiaries 
could seek to surcharge the trustee for its failure to take 
action to enforce a claim of the trust. Having sought 
advice of counsel, the trustee, under the circumstances, 
was under a duty to exercise its best judgment. It is clear 
that the annuitants and beneficiaries had no right to veto 
the decision of the trustee, and they have not contended 
they had that power. The trustee, moreover, had an obli- 
gation to preserve the trust and enforce a legal claim. 
None of the annuitants had taken any action to construe 
the will prior to appellee’s construction suit. Moreover, 
Charlotte S. Holtman, decedent’s sole heir at law and 
next of kin has made no complaint of appellee’s actions. 


Appellee at all times during the administration of this 
trust has attempted to perform its duties with fidelity to 
the wishes of the testator, as expressed in his Last Will 
and Testament. Certain actions taken by the appellee 
have not met with the approval of the annuitants of the 
Justh trust, as evidenced by the motion for removal. Ap- 
pellee submits, however, that the actions taken have been 
in accordance with its interpretation of the law and with 
its interpretation of the terms of the Justh will. 
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In view of the foregoing, appellee respectfully requests 
that the order of the lower court denying the motion to 
remove The Riggs National Bank as trustee, to appoint a 
successor trustee and for an accounting be affirmed. 
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No. 18,302 


American Natrona Rep Cross, Er au., Appellants, 


Vv. 


QuarLorre §. Hotrman, Ev au., Appellees. 
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Cuarvorre S. Hottrman, ET au., Appellees. 
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BRIEF FOR APPELLEE, CHARLOTTE S. HOLTMAN 


I 
COUNTERSTATEMENT OF FACTS 


This case involves construction of the trust provisions 
of the last will and testament of Joseph S. Justh. 


Mr. Justh died on May 12, 1950, at the age of 86 years, 
leaving a will which was admitted to probate in the Dis- 
trict of Columbia on April 25, 1951, following dismissal 
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of a caveat suit. The principal asset of the testator’s 
estate was real property located at 1301 F Street, N. W., 
in the District of Columbia, having an approximate value 
at the date of death of $325,000. The entire remaining 
assets of the estate, consisting of personal property, were 
valued at $22,434.34. 


By the terms of the will the real property at 1301 F 
Street (and that property only) was placed in trust for 
a period of twenty years from the date of testator’s death. 
There are four sections of the will which relate to or con- 
tain provisions having to do with this trust, namely, 
sections numbered Seconp, Tuirp, Fourrs and Firrs. 


1. In section Seconp testator accomplished three things: 
(1) he created a trust for a period of twenty (20) years 
into which he placed the property at 1301 F Street; (2) he 
provided that from rents derived therefrom monthly an- 
nuities in varying amounts should be paid during the 
trust period to seven different individual annuitants, (in- 
cluding $175 per month to appellee herein, Charlotte S. 
Holtman, daughter of the testator) with substitute income 
beneficiaries in the case of the death of some annuitants 
and with no substitute beneficiaries (lapse) in the case of 
others; and (3) he provided that ‘‘In the event the net 
income derived from said property shall be insufficient to 
make the monthly payments provided for in full, then I 
direct that after the payment of the sum of $175 per month 
to Charlotte S. Brown [his daughter, now Charlotte S. 
Holtman] and her children, the remaining monthly pay- 
ments shall be proportionately reduced to such extent as 
may be necessary.’? No provision is contained in this 
section for disposition of any ‘‘surplus income’’ over and 
above amounts necessary to pay the monthly annuities and 
proper trust expenses. At testator’s death the total of all 
the annuities was $6,300 per year; due to the death of one 
annuitant in 1953 the total is now $5,100 per year. 


2. In section Turn instructions were given to the trustee 
regarding the leasing and management of the F Street real 
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property during the twenty-year trust period, with grant 
of authority in the trustee to carry out these instructions. 


3. In section Fourrm five specific things are provided 
for: (1) the trustee is authorized to sell the F Street 
property at the termination of the trust and convey to 
the purchaser a good fee simple title; (2) the trustee is 
then directed, after payment of its commission and the 
fees and expenses incident to the sale, to pay from the 
remaining or net proceeds of such sale certain specified 
bequests to named ‘ndividual beneficiaries; (3) in the event 
any named individual beneficiary is not living when the 
trust terminates, the bequest to such person lapses and 
becomes part of such remainder of said proceeds, if any, 
as may be left after payment of all individual bequests 
that have not lapsed;* (4) if said final remainder of the 
proceeds is more than sufficient to pay the bequests to the 
individual beneficiaries, the balance is to be distributed 
equally among four named charities, appellants herein in 
Appeal No. 18,302; and (5) if the net proceeds from the 
sale of the property are insufficient to pay the full amounts 
to all individual beneficiaries, then the individual bequests 
are to be proportionately reduced, and of course nothing 
would go to the charities. No mention whatever is made 
in section Fourrs of ‘‘surplus trust income”? or ‘‘trust in- 
come”? or of ‘‘income’’ of any kind—said section being 
limited to sale of the real property upon the termination 
of the trust and disposition of the proceeds derived from 
such sale. 


4. In section Firru, so far as the provisions thereof 
relate to the trust, it is provided that the trustee may 
mortgage the F Street property to secure funds necessary 
to assure payment in full of proper charges against the 
estate, including ‘‘estate, succession and inheritance 


* At the present time the specific bequests to individuals total $257,000. 
If any of these individuals dies before the trust terminates in 1970 this 
amount will be reduced. (Report of Commissioner { 8(d), J-A., p. 27). 
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taxes.’’ It is further provided that the funds so obtained 
shall be repaid from net rents derived from the F Street 
real estate ‘“‘over and above the annuities hereinbefore 
set out.”? There then follows the only provision in the 
entire will which relates specifically to the possibility that 
during the trust period the rents may be more than suffi- 
cient to pay trust expenses, make all monthly annuity pay- 
ments during the life of the trust, and pay back the mort- 
gage loan with interest. It reads as follows: 


“In the event that during the period of this trust 
the net rents received from said property shall be 
more than sufficient to pay said annuities, plus the 
interest and curtails on said loan, I direct that such 
surplus shall be retained in the hands of my Trustee 
until the termination of the trust, or unless the annual 
rental should thereafter be insufficient to pay the 
annuities.”’ 


No provision is made for disposition of any income surplus 
that may remain at the termination of the trust; it is 


merely provided that it shall be retained until the trust 
terminates. Section Firrx then closes with this paragraph: 


‘“‘Should said annual rentals be insufficient to pay 
said annuities, then to such extent as said rents may 
be insufficient, said Trustee is directed to use any 
accumulated net rents in its hands for the purpose of 
paying said annuities in full.”’ 


At the time the will was made on June 10, 1946, the 
trust property was renting for $16,000 per year. At the 
time of the testator’s death it was renting for $18,000 per 
year. After decedent’s death the trustee entered into a 
new lease of the property for a 10-year period beginning 
August 1, 1952. This lease provided for payment by the 
lessee of (1) a fixed annual rental of $23,940; (2) real 
estate taxes levied against the property; (3) insurance 
premiums covering protection from loss by fire and other 
hazards, and (4) a sum equal to 6% of gross sales in the 
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premises in excess of $510,000 and up to $700,000, and 5% 
of gross sales over $700,000 (J.A., pp. 21-22). 


This 1952 lease has since been extended to May 12, 1970, 
the termination date of the trust, with the terms of said 
lease remaining unchanged. A major part, if not all, of 
any surplus net income that may remain at the termination 
of the trust will result from this more favorable lease, 
which came into existence after the testator’s death, and 
of which, of course, he had no knowledge. 


Fiduciary income tax returns were filed by the trustee 
for the period from 1951 through 1960, showing total net 
income subject to tax of $132,325.65, and income taxes due 
thereon of $42,797.79. These taxes were paid. Claims 
for refund of the amounts paid with respect to each of 
said years were filed with the District Director of Internal 
Revenue at Baltimore, Maryland, and were disallowed 
(J.A., p. 24). 


In 1957 the trustee filed suit in the Court of Claims, ask- 
ing refund of the taxes paid with respect to the years 
1951, 1952, and 1953; and by first amended petition filed 
in 1961 the suit was expanded or enlarged so as to request 
refund of the entire amount of income taxes ($42,797.79) 
paid for the years 1951 through 1960. The suit in the 
Court of Claims was apparently filed on the theory that 
the income in question was or would in all liklihood become 
surplus trust income over and above amounts due all 
annuitants during the life of the trust; that said surplus 
income was required under the will to be permanently set 
aside for the charities named in section Fourra of the 
will; and that being set aside for charitable purposes it 
was not taxable, with the result that all taxes paid should 
be refunded. 


Although the position thus taken by the Trustee before 
the Court of Claims required an interpretation of the will 
by the trustee which was adverse to the interest of this 
appellee, Charlotte S. Holtman, decedent’s daughter and 
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sole next of kin, she was not notified of the position taken 
by the trustee until June 18, 1962—which was after the 
factual record in the Court of Claims case had been com- 
pleted, and the Commissioner’s report and the principal 
briefs* of the parties had been filed. Mrs. Holtman then 
filed a brief amicus curiae in the Court of Claims action. 


After the case had been argued, the Court of Claims 
entered an Order directing ‘‘that further action herein 
in this court be and the same is suspended to afford the 
plaintiff an opportunity to file suit in the United States 
District Court for the District of Columbia for the purpose 
of securing an interpretation of decedent’s will.”’ 


The trustee thereafter on or about March 25, 1963, filed 
an action in the District Court for the District of Colum- 
bia, entitled ‘‘Complaint for Construction of Will and 
Instruction to Trustee.”” In this complaint the plaintiff- 
trustee named as defendants the testator’s daughter 
(appellee herein) and sixteen other persons and organiza- 


tions whose names appeared in the decedent’s last will 
either as beneficiaries or as possible beneficiaries (J.A., 
p. 7). 

Answers to said complaint were filed by the various 
named defendants, and thereafter the trustee on or about 
May 24, 1963, filed a motion for summary judgment con- 
struing the will (J.A., p. 48). After answers to said 
motion for summary judgment, and cross motions for sum- 
mary judgment, had been filed by the various defendants, 
the case was heard by the District Court (Judge Holtzoff) 
on September 19, 1963. Subsequently, on October 2, 1963, 
an order was entered granting plaintiff’s motion for sum- 
mary judgment construing the will and the cross motion of 
defendant, Charlotte S. Holtman, for summary judgment, 
the Court ruling ‘‘that no disposition was made by the 
terms of the last will of Joseph S. Justh of any accumu- 
lated surplus income that may remain at the termination 


* The trustce’s reply brief was filed on August 14, 1962. 
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of the 20-year trust created by his will, with the result 
that it passed by intestacy to his daughter and sole next 
of kin, Charlotte S. Holtman, Defendant 1, as a matter 
of law at the death of the testator.’’ (J.A., p. 50) 


The appeals presently before this Court were then 
taken. 


II 
SUMMARY OF ARGUMENT 


Any determination in the present case that the testator 
disposed of such surplus trust income as may remain at 
the termination of the trust which he created by his will 
must be gathered from the language of the will itself. In 
other words, in determining the intention of the testator 
the Court is limited to the language of the will; it may 
not add words that are not in the will or guess or specu- 
late as to what additional provision the testator would 
have included had he not overlooked it. Where a testator, 
intentionally or otherwise, fails by the terms of his will 
to dispose of any item of his property, he must, as to 
that item, be held to have died intestate. 


Mr. Justh provided in Section Seconp of his will for pay- 
ment from the trust income of monthly annuities in spe- 
cific amounts to several named individuals. No mention 
whatever is made in this section of any surplus income 
that might remain after payment of trust expenses and the 
monthly annuities. 


Mr. Justh provided in Section Fourtx of his will for 
sale, at the termination of the trust, of the real property 
which he had placed in the trust, and for distribution of 
all proceeds realized from such sale. No provision what- 
ever is made in this section for disposition of surplus trust 
income, or as a mattter of fact, of any trust income what- 
ever. 


The only section of the will that contains any provision 
of any kind regarding surplus trust income is Section 
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Firrx, and it is merely there provided that any surplus 
trust income over and above amounts necessary to pay 
trust expenses, interest and curtails on a loan that was 
provided for in the will, and all monthly annuities during 
the life of the trust ‘‘shall be retained in the hands of my 
trustees until the termination of the trust.’? What shall be 
done then with any such surplus income? The will does 
not say. From beginning to end, it is silent on this point. 


Since any accumulated or surplus income that may 
remain at the termination of the trust is not disposed of 
by the terms of the will, it passes by intestacy to his sole 
next of kind, this appellee, Charlotte S. Holtman. 


Tr 
ARGUMENT 
A. Rules of Will Construction 


1. The expressed intention of the testator governs. The 
primary or basic rule of will construction, to which all 


others must yield, is that a will must be construed so as 
to give effect to the intention of the testator ‘‘as expressed 
in his will.”? Evans v. Ockershausen, 100 F. 2d 695, 700; 
69 App. D.C. 285, 290 (1938). Thus, in determining the 
intention of the testator the Court ‘¢ig limited to the lan- 
guage of the will.” American Security & Trust Co. v. 
Sullivan, 72 F. Supp. 925, 929-30 (1947). Since the lan- 
guage of wills almost invariably differs, or, as stated by 
the Court below, ‘‘no will has a twin brother’’, each will 
must be construed according to its own language. Curry 
v. Commissioner, 158 F. 2d 344, 346 (C.C.A. 7, 1946). 
Hence, the citation and analysis of numerous court deci- 
sions in support of an interpretation advanced with re- 
spect to a particular will usually serves no really useful 
purpose. As stated by this Court in Baldwin v. National 
Savings & Trust Co., 81 F. 2d 901, 903; 65 App. D.C. 174, 
176 (1936) : 

‘Tn determining the intent of the testator, little aid is 

derived from a resort to formal rules or a considera- 
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tion of judicial determinations in other cases appar- 
ently similar. It is a question in each case of the 
reasonable interpretation of the words of the partic- 
ular will.’? (Emphasis added.) 


See also: 
Evans v. Ockershausen, supra 
George Washington University v. Riggs National 
Bank, 88 F. 2d 771, 772-3; 66 App. D.C. 389, 390-1 
(1936) 


Warner v. Warner, 237 F. 2d 561, 567; 99 App. D.C. 
80, 86 (1956) 


2. The Court may not, in determining testator’s intent, 
resort to speculation, surmise or conjecture. A second 
rule of will construction is that the intention of the testator 
must be reasonably apparent from the language used by 
him in the will; it must not be written into the will on the 
basis of surmise, speculation or conjecture. In the case 
of Hastings v. U. S., 133 F. 2d 218, 221 (C.C.A. 6, 1943), 
the Court set forth the rule in these words: 


“<* * * Tn construing a will, the court may not specu- 
late as to what the testator intended to do. Its func- 
tion is to ascertain what the words written by him 
really mean and this is to be determined by the most 
reasonable and natural reading of the language. This 
is fundamental.”’ 


It has even been held by this Court that although an 
intention by the testator to dispose of all his estate appears 
“from the face of the will’’, if he does not in fact do so 
by the language used ‘‘the Court cannot guess at what 
provision he would probably have made and by construc- 
tion read it as a part of his will on the presumption that 
he would naturally have made such a provision if he had 
thought of it.’ George Washington University v. Riggs 
National Bank, 88 F. 2d 771, 772; 66 App. D.C. 389, 390 
(1936) quoting with approval from Pontius v. Conrad, 317 
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Ill. 241, 244; 148 N. E. 17, 18. This appears to be a rule 
of general application. 


See also DeKorwin v. First National Bank of Chicago, 
84 F. Supp. 918, 937 (1949). 


The basis for this rule seems to be that a court may 
not rewrite a will for a testator or add something that is 
not there. In Re McCray’s Estate, 96 F. Supp. 254, 257 
(1951); Warner v. Warner, 237 F. 2d 561, 567; 99 App. 
D.C. 80, 86 (1956). It has even been ruled that there is 
a very strong presumption against the testator having an 
intention to make a devise or bequest ‘‘not set forth in 
his will”? In Re Syverson’s Estate, 32 N.W. 2d 799, 801 
(1948), quoting from Page on Wills. 


3. A construction resulting in disposition of entire estate 
preferred. A third rule of construction is that the law 
prefers a construction which will prevent a partial intes- 
tacy to one that will permit it, if such a construction may 
be reasonably given. Kenaday v. Sinnott, 179 U.S. 606; 
21 S. Ct. 233, 237 (1900). Also see Hilton v. Kinsey, 185 
F. 2d 885, 889; 88 App. D.C. 14, 18 (1950). In the latter 
case, after stating this rule of construction, the Court 
added: 


‘“¢Canons of construction are, of course, merely rules 
of interpretation derived from long experience. They 
are not absolute, and cannot supply deficiencies when 
there is a complete lack of manifestation of intent.” 


The rule regarding a presumption against intestacy is 
summarized in 95 C. J. S. 839-840, with numerous cases 
being cited, in these words: 


‘The rule favoring a construction against intestacy 
applies only where ambiguity or uncertainty exists in 
the language of the will * * *. Where the testator, 
intentionally or otherwise, has failed to provide in his 
will for the disposition of all of his property * * * the 
Court cannot place a construction on the will not war- 
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ranted by its language, but the testator must be held 
to have died intestate as to such property.”’ 


In the case of Fairclaw v. Forrest, 130 F. 2d 829, 835; 76 
App. D.C. 197, 208 (1942), this Court stated that the rule 
against intestacy ‘‘is greatly strengthened by words of 
general description in the residuary clause’’, and in the 
present case, as stated by the Court below (and agreed to 
by the charities) ‘‘there is no residuary clause in the usual 
form.’’ (Brief of Charities, p. 23.) 


It would seem to follow, as a matter of course, that the 
rule against intestacy would be least likely to have appli- 
cation in a case, such as the present one, where the prop- 
erty in controversy (in this case surplus trust income) 
came into existence largely, if not entirely, as the result 
of a favorable lease which was entered into after the 
testator’s death, and of which he therefore had no knowl- 
edge. 


4. Doubtful words of a will are to be construed im favor 


of the next of kin. A further rule of construction which 
may be mentioned here was expressed by the District 
Court for the District of Columbia in the case of In Re 
Robins’ Estate, 38 F. Supp. 468, 471, (1941), as follows: 


“That construction of doubtful words is to be most 
favored which will inure to the benefit of the next of 
kin. A method of distribution following that _pre- 
scribed by the statute of distribution is considered 
the most natural and normal.’’ 


Since, as above noted, these general canons of construc- 
tion ‘‘are not absolute’? (Hilton v. Kinsey, supra), and 
since but “‘little aid is derived from a resort to formal 
rules or a consideration of judicial determinations’’ be- 
cause ‘‘it is a question in each case of the reasonable inter- 
pretation of the words of the particular will’’ (Baldwin 
v. National Savings & Trust Co., supra), the proper ap- 
proach here would seem to be to consider carefully, and on 
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their own independent merits, the terms of the will as 
written, for the purpose of determining whether any dis- 
position was actually made of surplus income that may 
remain at the termination of the trust. 


B. Analysis of Trust Provisions of the Will 


If any surplus net income that may remain at the termi- 
nation of the trust in 1970 is disposed of by the Justh 
will, the provision or provisions making such disposition 
must be found in sections Seconp, FourrH, or Firr, be- 
eause those are the only dispositive provisions of the will, 
particularly as regards trust property and trust income. 


1. Section SECOND of Will 


(a) Analysis of Section SECOND. In this section, after 
creating the trust and providing for payment of necessary 
expenses incident to its operation, the testator makes pro- 
vision for payment of monthly annuities to named individ- 
uals in specific amounts. This section further contains in- 
structions as to the disposition to be made of amounts of 
certain annuities in the event the annuitant dies before 
the expiration of the trust; also instructions as to the course 
of action to be taken by the trustee in the event the trust 
income is insufficient to pay all annuities. However, no 
converse provision is contained in this section, informing 
the trustee as to what shall be done in the event the trust 
income is more than sufficient to pay the specific annuities. 


Thus, the testator apparently entertained some notion 
or thought that the trust income after payment of expenses 
might not be sufficient to pay all annuities and therefore 
felt it necessary to provide for such a contingency. By 
the same token he apparently did not feel any equally 
compelling need to specifically provide in this section for 
the opposite possibility, namely, that the trust income 
would be more than enough to pay all individual annuities 
plus trust expenses. As a matter of fact, as will be subse- 
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quently pointed out herein, the testator would not have 
been entirely unjustified in concluding on the basis of the 
facts as they existed at the time he made his will, that 
there might well be no distributable surplus net income 
over and above the individual annuities. But whether the 
testator omitted reference to surplus trust income in this 
section because he thought there would be none, or whether 
he merely overlooked the matter entirely, is really beside 
the point, for, regardless of the reason for the omission, 
the important thing so far as this section is concerned is 
that he did not in fact mention surplus trust income here 
or make any provision whatever for its disposition. As 
previously noted, the rule on this point is as follows: 


“Where the testator, intentionally or otherwise, has 
failed to provide in his will for the disposition of all 
of his property * * * the court cannot place a construc- 
tion on the will not warranted by its language, but 
the testator must be held to have died intestate as to 
such property.’ See 95 C. J. S. 839. 


(b) Argument of Appellants in Appeal No. 18,303. The 
appellants in Appeal No. 18,303—Elmer Justh, et al.— 
contend at page 13 of their brief that section Seconp con- 
tains an express provision ‘that the trustee is to ‘pay and 
turn over the net income arising’ from the trust real prop- 
erty to the named annuitants.”? The difficulty with this 
position is that the provision to which reference is made 
does not state that the trustee shall pay and turn over all 
the trust income to the named annuitants, but only that 
he shall pay and turn over the net trust income ‘‘as fol- 
lows’’—and what ‘‘follows’’? is a series of bequests to 
named individuals of monthly payments in specific amounts 
totaling exactly $525 per month and no more (Commis- 
sioner’s Report 5(b), J-A., p. 92), with no direction 
whatever for disposition of any surplus income that may 
remain after payment of said annuities. Section Szconp 
has nothing to do with surplus income. 
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2. Section FOURTH of Will 


(a) Analysis of Section FOURTH. Section Fourtx of 
the will provides for sale of the F Street real property 
and distribution of the proceeds derived from such sale. 
As in the ease of Section Sgconp, this section has nothing 
to do with surplus trust income; indeed it has nothing to 
do with trust income of any kind. Nowhere in this entire 
section will there be found the words ‘‘income’’, ‘‘trust 
income’’, or ‘‘surplus trust income.’’ 


Any attempt to so construe the terms of section Fourrz 
as to cause it to cover surplus trust income requires the 
addition of words not placed in that section by the testator, 
and, as stated by Judge Tamm in In Re McCray’s Estate, 
96 F. Supp. 254, 257, ‘‘The Court cannot make a will, nor 
ean it revise the language of the testatrix [testator].’? A 
court may not, as the appellants in Appeal No. 18,302 
(hereinafter called the ‘‘charities’’) in effect request, 
change the words used in the will so as to cause the terms 
‘““proceeds”’, ‘‘net proceeds”’, and “‘pyroceeds from the sale’? 
as actually now set forth in section Fourr to be broadened 
and transformed into the term ‘‘trust proceeds’’ and then 
with this new term inserted into the will interpret section 
Fourrs so as to cover disposition of everything in the way 
of property remaining at the termination of the trust, 
including any surplus trust income that may then remain. 
As stated by the lower court, this would be a “tortured 
construction’? of the words used by the testator. 


That such is the case is believed clear from the following 
analysis of the terms of section FourtH: 


At the outset it may be noted, in keeping with applicable 
general rules of construction, that section Fourra must 
be considered in its entirety and in connection with other 
provisions of the will. 


In section Seconp, as we have seen, the testator’s pri- 
mary purpose, after placing his real property in trust, was 
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to provide monthly annuities in specific amounts to named 
annuitants during the life of the trust—which trust was “to 
extend for a period of twenty years from and after my 
death and no longer.’’ In section Tump he provided for 
the leasing of said ‘‘premises’’ during the period of the 
trust—the reference to ‘‘said premises’’ obviously relating 
solely to the F Street property which he had placed in the 
trust. Then in the section immediately following, section 
Fourrs, he provides for the sale of said property, and for 
the disposition of proceeds derived from such sale. He 
begins this section by directing his trustee ‘“‘to sell said 
property * * * and to execute such instrument or instru- 
ments as may be necessary to transfer a good fee simple 
title.2? Thus, far, it is entirely obvious that the testator 
had reference only to sale of the F Street realty, since the 
provisions for sale and transfer of a good fee simple title 
are inconsistent with and automatically eliminate any con- 
cept of surplus trust income being involved. Obviously the 
testator was not intending to provide for ‘‘sale”’ of sur- 


plus net income and the transfer of a ‘‘good fee simple 
title’? thereto. In the very next sentence reference is made 
to “such sale’”’ and to disposition of the ‘‘net proceeds”’”— 
obviously a reference to the sale of the real property and 
the proceeds derived therefrom. 


There then follow twelve paragraphs in which bequests 
to named individuals in specific amounts are made from 
the ‘“‘net proceeds’? realized from ‘“‘such sale’’ of the real 
property. Clearly the only proceeds thus far mentioned 
are proceeds from the real property which is directed to 
be sold in the first paragraph of section Fourtx. 


After making these specific bequests from the proceeds 
derived from the sale of the real property, the testator 
provided in the next paragraph of section Fourrs that if 
any beneficiary is not living at the termination of the 
trust the bequest to such beneficiary shall lapse and be- 
come part of the remainder of ‘‘said proceeds’”’. This is 
clearly a reference back to the proceeds previously dis- 
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eussed, namely the ‘‘net proceeds’? from the sale of the 
real property to which the trustee was to give a fee simple 
title—the F Street real property—because that is the only 
property previously mentioned and it is the property to 
which this entire section relates. The remainder of the 
‘“‘proceeds’’? remaining from such sale, after payment of 
expenses and satisfaction of the specific bequests, is to 
go to the charities—and that is all they are to receive. 


Although the testator, in the paragraphs of Section 
Fourtu where disposition is ordered of the proceeds real- 
ized from the sale of the real property which remain after 
payment of necessary trust expenses, variously and inter- 
changeably uses the terms ‘‘net proceeds’’ and ‘‘said pro- 
ceeds’’, he is always referring to the same proceeds, 
namely, those derived from the sale of the F Street prop- 
erty. Then in the final paragraph of Section FourrtsH, as 
though to leave no room for doubt on this point, he states 
that if ‘‘the net proceeds from the sale of said property”’ 
are insufficient to pay all the individual bequests, all pay- 
ments of such bequests shall be proportionately reduced. 


From the beginning to the end of Section Fourrz and 
from the pattern of the will in its entirety, it seems clear 
that in said section the testator was providing for sale 
of the F Street property and disposition of the proceeds 
derived from that sale—and nothing more. 


(b) Argument of the Charities (Appellants in No. 
18,302). The charities attempt to consider words used by 
the testator in Section Fourrs in isolation from the full 
text; as a matter of fact they go so far as to break apart 
a single phrase of the will and consider only certain words 
of that phrase. For example, they state in their brief that 
at the outset of Section Fourrs the testator refers to 
termination of the ‘‘trust herein’’, and they conclude that 
“the phrase ‘trust herein’ would appear to encompass the 
entire trust.’’ Page 13 of Brief of Appellants in No. 18,302. 
The full phrase to which reference is thus made is not 
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‘trust herein’? but ‘“‘trust herein created”’, and the only 
trust created by the will is that created at the outset of 
Section Seconp wherein the testator gives and devises to 
his trustee ‘‘the real estate owned by me at the northwest 
corner of Thirteenth and F Streets, Northwest.”’ 


It is to be noted that in all of the language of the will 
which precedes the use in Section Fourru of the term 
“trust herein created’? the testator never once referred to 
surplus trust income or suggested, directly or indirectly, 
that there might be any. Nor does he mention it in Section 
Fourru. Instead, immediately after referring to the 
“trust herein created”’ he directs the trustee ‘‘to sell said 
property * * * and to transfer a good fee simple title 
thereto.’? In directing the sale of ‘‘said property’’ he was 
obviously referring to the real property which he had 
caused to be placed in the ‘‘trust herein created’’— and 
to nothing else. 


The charities further suggest that if the testator had not 
been attempting to dispose of the entire trust property, 
including surplus income, he would not have mentioned the 
trustee’s ‘‘commission’’, because a trustee is not ‘‘entitled 
to a commission for selling the building.’’ Assuming that 
the trustee is not entitled to a commission as such for sell- 
ing the building, there is nothing to indicate that when the 
testator in Section Fourtx provided for disposition of the 
net proceeds of the sale only after ‘‘payment of its [the 
trustee’s] commission and fees and expenses incident to 
the sale’? that he was doing anything more than recog- 
nizing that in addition to charges incident to the sale of 
the real property, there could well be final trust termina- 
tion charges or distribution fees payable to the trustee 
upon the distribution to the designated beneficiaries of the 
remaining net proceeds from the sale. Indeed such final 
trust distribution fees are specifically authorized by stat- 
ute in Maryland (Ann. Code Md., Art. 16, See. 199 (e)) 
and are, by custom, generally charged by corporation 
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trustees in the District of Columbia. The testator was 
simply directing that, should there be any trustee com- 
missions or charges upon final distribution of the proceeds 
of the sale of the real property, such commissions be paid 
from the sale proceeds before arriving at the ‘‘net pro- 
ceeds’? of the sale to be distributed to the designated 
beneficiaries. 


It is clear from the entire language of the first two para- 
graphs of Section FourrH, considered together, that what 
the testator was there considering was the sale of the 
real estate and disposition of the final net proceeds derived 
from that sale. If he had intended to dispose of all of his 
trust property by Section Fourts, including surplus ac- 
cumulated income, it would have been a simple matter 
to have so stated in plain language. There was no reason 
to be nebulous, obscure or unclear, or leave anything to 
conjecture or speculation. When the testator had refer- 
ence to ‘‘net income”? or ‘‘net rents’’ in Sections Seconp 
and Frrtx he used those terms. When he had reference 
to ‘‘surplus”’ in Section Firrx he used that term. When 
the language used by the testator in Section Fourr# is 
considered in its entirety, and in light of all the language 
of the will in the sections that had gone before (and in 
those that came after), it becomes clear that in said Sec- 
tion Fourrs he was disposing of the net proceeds derived 
from the sale of his F Street property and that alone. 


The charities make the statement, at page 14 of their 
brief, that ‘“‘Since the property rented for $16,000 annually 
at the time the will was executed * * * and since full pay- 
ment of the annuities required only $6,300 a year, the 
testator at the outset expected gross trust income to ex- 
ceed annuity requirements by nearly $10,000 a year.’? The 
charities neglect to point out, however, that other trust 
expenses were likely to absorb this ‘‘nearly $10,000 a year’’ 
and perhaps more. In this connection attention is invited 
to the following except from pages 19 and 20 of the brief 
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filed by the United States in the Court of Claims at the 
time this will construction matter was before that court, 
which brief was made a part of the record in the present 
ease in the Court below :* 


“The inference that the testator had no reason to 
believe that there would be excessive rentals becomes 
irresistable when the circumstances existing at the 
time of the execution of the will are also taken into 
consideration. At that time, the gross rental from the 
land and building located at 1301 F Street amounted 
to $16,000 per year. (Finding 5 (a).) With depre- 
ciation reserves, local real estate taxes,” income taxes, 
building repairs and improvements, managemert. fees, 
insurance premiums, interest and principal ou loans, 
and payments to the annuitants, the testator could 
not expect any surplus income from the operation of 
the trust. The testator could not foresee the fact 
that the plaintiff would execute a new lease two years 
after his death at about twice the gross rental being 
received at the time of the execution of the will.”’ 
(J.A., pp. 82-83) 


* As set forth in the federal income tax returns for the years involved 
(Joint Exs, 13-22) the District of Columbia real estate taxes alone 
exceeded $6,000 per year. 


In their points and authorities filed in the court below 
in support of their cross motion for summary judgment, 
the charities asserted that the entire problem in this case 
‘resolves around the absence of a few words in the will 
of the late Joseph S. Justh”, and stated that although the 
will includes a requirement for retention of surplus in- 
come ‘‘there is no provision for its disposition as such.” 
This appellee agrees with said statements. The will con- 
tains no words disposing of any surplus trust income 
that may remain at the termination of the trust, and a 
court may not write into the will words that are not there 
merely to indulge a presumption of testacy. ‘‘The pre- 


“The United States appeared in the Court below in this case as amicus 
curiae, and participated in oral argument before the Court—contending that 
any surplus trust income that may remain at the termination of the trust does 
not pass to the charities. (J.A., pp. 91-92. See also J.A., pp. 75-90). 
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sumption against a partial intestacy may be applied in 
construing a will only where an intention to pass the whole 
estate is expressed in some form, and where the testator 
has failed to provide for the disposition of all his property 
or the entire quantum of his estate, the court cannot place 
a construction on the will not warranted by its language 
put the testator must be held to have died intestate as 
to such property.”’ 95 C. J. S., p- 839. 


3. Section FIFTH of Will 


(a) Analysis of Section FIFTH. Although section 
Firra starts out with a reference to ‘‘all the rest, residue 
and remainder of my estate, real, personal and mixed, 
wherever situated, of which I die seized and possessed’’, 
the testator then merely directs that said ‘‘rest, residue 
and remainder”’ be applied toward payment of estate obli- 
gations. It is not a residuary clause as that term is com- 
monly understood. As stated by the Court below, ‘<There 
is no residuary clause in the usual form.’’ J.A., Pp. 52. 


The charities, at page 23 of their brief, ‘‘agree with this 
holding.’”” 


As heretofore pointed out, in addition to the F Street 
property the testator left personal property having a 
value of something less than $23,000, or an amount quite 
obviously insufficient to pay expenses of administration and 
other charges, such as estate and inheritance taxes. In 
Section Firrx, therefore, the testator first directed that 
all of this personal property be utilized to pay such ex- 
penses and charges, and then authorized his trustee to 
borrow such further sums as might be necessary to cause 
them to be paid in full. The borrowings were to be secured 
by a mortgage on the F Street real property and the loan 


* The charities go on to argue, however, that Section FourTH ‘<should be 
treated as a residuary clause.’? There is no basis for any such ‘‘treatment’’. 
As previously pointed out, Section Fourtm mercly provides for sale of the 
¥ Street real property at the termination of the trust and disposition of 
proceeds derived from that sale. It has nothing to do with income ‘‘residue’’. 
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was to be paid back ‘‘from the net rents * * * over and 
above the annuities.”? There then follows the only provision 
in the entire will relating to the possibility that the rents 
from the real property might be more than sufficient to 
pay the annuities and other trust expenses and obligations. 
It reads as follows: 


“<Tn the event that during the period of this trust the 
net rents received from said property shall be more 
than sufficient to pay said annuities, plus the interest 
and curtails on said loan, I direct that such surplus 
shall be retained in the hands of my trustee until the 
termination of the trust, or unless the annual rental 
should thereafter be insufficient to pay the annuities.”’ 


Having provided specifically that such surplus net income 
should be retained in the hands of his trustee ‘‘until the 
termination of the trust’’ the testator had reached a point 
in the will where it would have been entirely natural and 
normal to have inserted a further provision stating what 
should be done with the surplus at the termination of the 
trust. But the testator did not do so. He stopped short 
at this point and did not say what shall be done with any 
surplus income remaining at the termination of the trust. 


(b) No distribution having been made of surplus income, 
it passes by intestacy. Since the testator did not provide 
in his will for disposition of the surplus income, whether 
because he overlooked it or for whatever reason, we can- 
not speculate as to what provision he might have or would 
have written into his will had he thought of it. The law 
is clear on the point that under such circumstances the 
surplus trust income which he did not dispose of in his 
will passes by intestacy to his sole next of kin, this appel- 
lee in this case, Charlotte S. Holtman. 


22 


IV 
CONCLUSION 


In specific terms the testator disposed of specific amounts 
of income from the twenty-year trust which he created 
by his will. In equally specific terms he disposed of all 
the net proceeds which will result at the termination of 
the trust from the sale of the F Street property which he 
placed into the trust. He did not, however, dispose of any 
surplus income which may remain at the termination of 
the trust in 1970. It therefore passes by intestacy to his 
daughter and sole next of kin, Charlotte S. Holtman. 
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ARGUMENT 
JOSEPH JUSTH DIED TESTATE AS TO ALL HIS PROPERTY 
Reading the appellee Holtman’s Brief, one is struck by 
the notion that the testator, Joseph S. Justh, must have 
intended to die intestate. But if any one thing is clear 
from his will, it is that Mr. Justh did not express a desire 
to die intestate as to any part of his property. 
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The very act of making a will (and the subsequent 
codicil) is of course the strongest possible indication that 
Mr. Justh intended to die testate. The question is, did he 
accomplish this purpose. 


The appellant charities believe he did. The reasons 
for this conclusion are spelled out at some length in our 
principal brief and need not be repeated. However, the 
basic premise underlying the legal and factual arguments 
made there is worth emphasizing here. That premise is 
that a man’s careful attempt to dispose of his estate by 
will should not be lightly regarded. 


Mr. Justh made such an attempt. 


The appellee, however, urges this Court to affirm that 
Mr. Justh so totally failed to write a sound will that the 
statute of descent and distribution must be substituted for 
the will in disposing of a very substantial part of the 
Justh estate. No matter how it is viewed, this leads to 
an anomalous result. 


The testator, in the usual case, executes a will to dispose 
of his entire estate. Likewise, the statute of descent and 
distribution exists to dispose of the deceased’s entire estate 
if he failed to provide his own plan. Neither scheme con- 
templates the type of overlapping urged by the appellee 
here. In other words, the result urged by the appellee 
Holtman does violence to orderly estate planning. This is 
said to emphasize the grave nature of the relief sought by 
the appellee and to suggest that relief to the appellee 
should not be granted unless there is no reasonable alter- 
native. Cf. Young Women’s Christian Home v. French, 
187 U.S. 401 (1902) ; Kennedy v. Alexander, 21 App. D.C. 
424, 434 (1903). 


1 Hereafter, the single word appellee is used to describe appellees Holtman 
and children. 
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The appellee advanced two reasons to support the con- 
tention that the Justh estate plan is so unsound that it 
results in a part testate and a part intestate distribution 
of trust assets: 


1. The testator omitted the words ‘‘surplus income’”’ 
from the trust termination provisions in Article 
Fourth. As a result, the surplus income earned by 
the trust must be distributed according to the statute 
of descent and distribution. 


2. The testator’s omission of the words ‘‘surplus 
income’’ from the termination provision is explained 
by the fact that he did not foresee the rate at which 
the trust would accrue a surplus. It is therefore un- 
realistic to assume that the will disposes of income not 
in existence or in prospect at the time the will was 
executed. 


In response, the appellant charities submit that the con- 


clusions reached by the appellee are based on much too 
narrow and literal reading of the Justh Will and a too 
restrictive view of estate planning. 


The Testator Foresaw and Provided for Surplus Income 


It is misleading to suggest, as the appellee did, that the 
testator did not contemplate the possibility of surplus 
income. For, as the appellee pointed out, the testator 
intended surplus income to be used to repay loans made to 
the trust for purposes specified in Article Fifth. But 
there is nothing to indicate that the testator believed that 
it would require the full twenty-year trust term to com- 
plete repayment. On the contrary, the trustee is directed 
to repay the loans ‘‘as rapidly as possible.’’ Will, 
Article Fifth, 12, J.A. p. 16. The directions immediately 
following the loan powers require the trustee to accumulate 
surplus income ‘‘until the termination of the trust.” 
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Will, Article Fifth, J 3, J.A. p. 16. The fact that these 
two instructions follow one another is a persuasive indica- 
tion that the testator did foresee the possibility of an 
income surplus and therefore that such a surplus would 
be available for distribution as part of the proceeds of 
the trust at termination. 


Equally persuasive, and, in the view of the charities, 
decisive, is the fact that the will contains a very specific 
income management provision. Will, Article Second, 
J.A.p.12. That provision, requiring professional manage- 
ment of the assets of the trust, is the fountainhead of the 
power that has lead to surplus income involved here. 
Read with the provisions of Article Fifth, it shows that the 
testator anticipated surplus income would be earned by 
the trust, and that he provided for its management as part 
of the ‘‘trust herein created’’. 


Whether or not the testator fully foresaw the degree of 
success that has resulted from the trustee’s management 
is immaterial? What is material, is that he wrote a will 
providing the tools for success: income management and 
accumulation provisions, an able trustee, and an order to 
obtain the ‘“‘most advantageous”’ rental terms. It is sub- 
mitted that these provisions demonstrate full well that the 
testator did not accidently allow the surplus income to 
fall into an intestacy for failure to anticipate it. 


The Termination Provision Covers Surplus Income 


Assuming then, that the ‘‘trust herein created”’ imposed 
responsibility for producing and managing surplus in- 
come, there remains one question. Does the Justh Will 
dispose of the surplus income that might accrue? 


2 However, the trustee was and is under an express duty to rent the property 
¢¢ypon such terms and conditions as it may deem most advantageous.’’ Will, 
Article Third, f 2, J.A. p. 14. (emphasis added) This is another strong indica- 
tion that the testator anticipated that the trust would be profitably 
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The appellant charities maintain that the will should be 
read to include the income surplus in the proceeds ordered 
to be distributed at trust termination. 


The appellee’s contrary contention is based primarily 
on the fact that the testator failed to use the term ‘‘surplus 
income’? in the trust termination provision. 


It is submitted, however, that the testator was not 
limited by law or reason to the use of the term ‘‘surplus 
income’’ to describe that portion of the trust assets. For 
example, ‘‘trust proceeds’? would seem an equally apt 
term to describe such a surplus. There is no dispute that 
the will directs the distribution of ‘‘proceeds’’ at trust 
termination. 


The only dispute is whether the term “‘proceeds”’ refers 
to all the proceeds of the ‘trust herein created’’—which 
would include the surplus income—or to the proceeds 
merely from the sale of the F Street building. 


The appellant charities have argued that both the words 


and scheme of the will clearly show that all proceeds were 
meant and that Mr. Justh died fully testate. Brief, p. 11. 
Alternatively, the charities argued that the same result is 
required even if it is assumed that the reference was not 
clear, but ambiguous. Brief, p. 18. 


No one but the appellee contends that the use of the 
term ‘‘proceeds’’ unfollowed by any qualifying words 
can only be read to refer to the portion of the trust assets 
realized from the disposition of the F Street building. 
However, while not overtly admitting the possibility of 
ambiguity, the appellee discusses certain canons of will 
construction as if to guard against the possibility that this 
Court may find the reference ambiguous, and thus have to 
resort to the rules of construction to resolve the ambiguity. 


For example, the appellee, citing a lower court case® 
urges that this Court is without power to add words to 


3 In Be McCrays Estate, 96 F. Supp. 254, 257 (D.C. D.C. —, Feb. 28, 1951). 
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the will.‘ The appellant charities doubt that the lower 
court decision overrules the contrary holdings of this Court 
that it possesses power to “‘suppl[y] . . . andomit.. .” 
words in a will, e.g. Hilton v. Kinsey, 88 U:S. App. D.C. 
14, 17, 185 F. 2d 885, 888 (Nov. 16, 1950). 


In another instance, the appellee cited a District Court 
decision® where the court, relying on the family preference 
rule, held that the term ‘‘issue’’ meant family members 
in the order and sense used in the statute of distribution. 
This case illustrates, at least as well as any cited by the 
appellant charities, that the family preference rule is 
applied only to resolve conflicting claims to a testate gift. 
Since this appeal does not involve conflicting claims to 
testate gifts, the family preference rule has no application. 


CONCLUSION 


In conclusion, it is submitted that the appellee has failed 
to show that the court below was not in error when it 
found the Justh Will did not dispose of surplus trust 
income. That being the case, it is again respectfully urged 
that this Court should reverse the Court below and remand 


4 The appellant charities do not believe that editorial changes in the will 
must be made to resolve the ambiguity. The existing words are fully capable 
of bearing the meaning ascribed to them by the appellant charities. Brief, 
p- 20. Rather, the appellant charities merely pointed out that such a power 
existed if the Court desired to rely on it. Ibid. 


5 In Re Robin’s Estate, 38 F. Supp. 468, 471 (D.C.D.C._—1941). 
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with directions to enter summary judgment as prayed for 
below by the defendant-appellant charities.. 


Respectfully submitted, 


Ricwarp H. WiLMER 
Davip R. ANDERSON 
Farragut Building 
900-17th Street, N.W. 
Washington, D.C. 20006 
Attorneys for Appellant 
Red Cross 
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The conflict between the charities and the annuitants 
stems from the fact that both claim the testator intended 
the surplus income to be paid to them. 


The charities, as appellees in No. 18,303 urge that the 
surplus income available at trust termination should be 
given to them as the ultimate remaindermen of trust 
proceeds. To support this contention, the charities adopt 
their brief as appellants in No. 18,302. 


ARGUMENT 


The Testator Did Not Direct or Intend That the Surplus Income 
Be Paid to the Annuitants 

In reply to the contention made by the annuitants that 
the will directs the income be paid to the annuitants, the 
charities urge, as did the appellee Holtman, that the 
testator did not direct that ‘‘all’’ the net income be paid 
to the annuitants. Rather, Article Second of the Justh 
Will merely directs, in effect, that the annuities be paid 
out of net income. Will, Article Second, 2, J.A. p. 12. 
Since the annuities were expressed as specific sums rather 
than as a fraction or percentage of net income, there is no 
reason to believe the testator desired the amount of 
annuities to vary according to the amount of surplus 
income. Welch v. Hill, 218 Mass. 327, 105 NE 1067, 1068 
(1914); ef. Manufacturer’s Trust Co. v. Earle, 32 N.J. 
Super. 262, 108 A.2d 115 (Superior Ct.—Chancery Div.) 
(1954). 

Finally, it should be pointed out that the position taken 
by annuitants raises many more problems than it solves. 
For example, one of the annuitants, Rosa Risdon died 
during the trust period. Report of the Commissioner, 
J.A. p. 22. The will is totally devoid of any instruction 
as to what portion, if any, of the surplus income this 
annuitant’s estate might be entitled to at trust termination. 
This deficiency is also inconsistent with the annuitants’ 
contention that the testator had devised a scheme of part 
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present, part future enjoyment of the income by the 
annuitants. Significantly, not even the annuitants them- 
selves have offered any explanation of how the testator 
intended this scheme to work. 


CONCLUSION 


In view of these facts, and in view of the testator’s 
manifest intent to include surplus income in the trust 
proceeds to be distributed at termination to the ultimate 
remandermen, the four charities, it is respectfully sub- 
mitted that the decision below denying the annuitants’ 
motion for summary judgment be affirmed. 
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SUMMARY OF ARGUMENT 


I. Reply Brief of Appellants in No. 18,303 
to Charlotte S. Holtman, Appellee 


The residuary clause in Article Fifth, First Paragraph encompassed 
and disposed of all of the testator's personal estate which were expended 
for administration expenses, debts and other charges of the estate. Al- 


though this residuary clause does not effect any disposition of assets at 
the termination of the trust in 1970, it did dispose of all assets of the es- 
tate save the real property. The inclusion of this clause clearly shows 
and demonstrates that the testator intended to effect and complete dispo- 


sition of his estate. The words of this residuary clause must be given 
great weight and when this is supplemented by the presumption against 
partial intestacy, it furnishes the court with adequate basis for constru- 
ing the will so as to prevent partial intestacy. 


The testator specifically directed that the trustee "shall pay and 
turn over the net income" to the annuitants, Charlotte S. Holtman being 
the first annuitant named. He further directed in the Article Fifth that 
any surplus in excess of that needed to pay the monthly annuities be ac- 
cumulated by the trustee until the termination of the trust. The testator 
by not using words ‘of limitation or restriction on the term "net income," 
intended that the annuitants should receive the entire net income. The 
same is true where the testator directed payment of the expenses of ad- 
ministration and debts. He did not have to direct payment of all expenses 
of administration or all debts. The terms standing by themselves mean 
all and/or entire. 


I Reply Brief of Appellants in No. 18,303 
to the Riggs National Bank of 
Washington, D. C., Trustee 


The defenses that the conduct and action was done upon the advice 
of counsel and that had the trustee failed to file the claims for refund and 
the suit, the tax claims would have been barred by the statute of limita- 
tion, are of no help to the trustee. The trustee could have filed a waiver 
and entered into an agreement with the Internal Revenue Service to ex- 
tend the time in which to file claims for refund, thereby giving itself ade- 


quate time to perform its sproper fiduciary obligation, including that of 
notifying the annuitants of the action it proposed to take. Although seek- 
ing the advice of counsel has some mitigating effect in tending to show 
the use of reasonable care by the trustee, the final decision was that of 
the trustee and it cannot shirk its responsibility by saying the seas was 


done on the advice of counsel. 


The trustee, by taking sides, by representing the Drereats of the 
four charities and by requesting the United States Court of Claims to 
construe the will of Joseph S. Justh without notification to all parties con- 
cerned, used its trust capacity in an unauthorized manner. | 


Appellants agree with the trustee that the action which it filed in 
the lower court to. construe the will of Joseph S. Justh would haye been 
premature if it was not for the tax problem, but when did the tax problem 
first arise? Not in 1963, nor in 1957 when suit was filed in the United 
States Court of Claims. It arose in 1954. That was the time when the 
trustee should have come to the District Court for instructions. The trus- 
tee, who holds itself out to the public as being an expert in the field of 
trusts and administration, says that it exercised its best judgment when 
it filed claims for refund and represented the four charities against the 
remaining beneficiaries without notice. No amount of good faith is a de- 
fense against disloyalty. It is also immaterial whether the beneficiaries 
of the trust were financially damaged or not. 


mi. Brief for Appellees in No. 18,302 


The charities argue that the term "net proceeds" appearing in the 
second paragraph of Article Fourth should be interpreted to include not 
only the proceeds deriving from the sale of the real property but, also, 
accumulated surplus income. Since the testator expressly charged the 
aforementioned "net proceeds" with payment of the specific bequests, sur- 
plus income, if included in such proceeds, is available to satisfy those be- 
quests. The charities, in categorically stating that surplus income is not 
so available, become involved in an inconsistency which is fatal to their 
contention that the term "net proceeds" includes accumulated surplus in- 
come. 


The charities, further, argue that the presumption against partial 
intestacy should be relied upon to hold that the term "net proceeds” in- 
cludes accumulated surplus income. This argument is merely a reitera- 
tion of the previous argument and resort to the presumption does not re- 
move the basic defect inherent in the argument. 


The charities, finally, argue that Article Fourth is a general resi- 
duary clause and, as such, effects disposition of the accumulated surplus 
income to them as the ultimate remaindermen named in the will. Since a 
condition precedent to advancing this argument is the assumption that the 
term "net proceeds" does not include surplus income and, since the term 
"remainder of said proceeds" refers to the aforementioned "net proceeds," 
the charities cannot successfully contend that the surplus income is en- 
compassed or included in the term "remainder of said proceeds." 


ARGUMENT 


I. Reply Brief for Appellants in No. 18,303 
to Charlotte S. Holtman, Appellee 


The position taken by appellee, Charlotte S. Holtman, at page 11 of 
her brief, that since "there is no residuary clause in the usual form," the 
rule against intestacy would be least likely to have any application where 
the surplus income came into existence as a result of a favorable lease 
entered into after the testator's death. | 


The appellants disagree with this erroneous reasoning. 
The testator, in Article Fifth of his will, directed: 


"All the rest, residue and remainder of my estate, real, 
personal and mixed, wheresoever situate, of which I may die 
seized and possessed,.. . "’ | 


The residuary clause encompassed and disposed of the rest of the testa- 
tor's personal property which consisted of $4,021.51 in United States Sav- 
ings Bonds and accrued interest thereon, $18,407.08 in savings and check- 
ing accounts, and jewelry appraised at $5.75. These items, being the on- 
ly residual assets, were expended for administration expenses, debts and 
other charges of the estate. Surplus income was not included among these 
assets. Although this residuary clause does not effect any disposition of 
assets at the termination of the trust in 1970, it did dispose of all assets 
of the estate save the real property. The inclusion of such clause clear- 
ly shows and demonstrates that the testator intended to effect a complete 
disposition of his entire estate and not to die intestate as to any) part 
thereof. 


This Court in Fairclaw v. Forrest, 1942, 76 U.S. App. D.C. 197, 202, 
203, 130 F. 2d 829, stated: 


"In determining whether the property of a testator pas- 
ses by his will there is a presumption that he did not intend 
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to die intestate which is greatly strengthened by words of 
general description in the residuary clause." + 
The words "All the rest, residue and remainder. . . " must be given 
great weight and when this is supplemented by the presumption against 
partial intestacy, it furnishes the Court with an adequate basis for con- 


struing the will so as to prevent partial intestacy. 
fe 
The next of kin, Charlotte S. Holtman, states at page %% of her brief 
that there is no provision in Article Second informing the trustee as to 
what shall be done in the event the trust income is more than sufficient 


to pay the specific annuities. 


The appellants in No. 18,303 disagree. The testator specifically 
directed that the trustee "shall pay and turn over the net income" to the 
annuitants, Charlotte S. Holtman being the first annuitant named. 


The testator gave specific instructions to the trustee in Article 
Fifth that any surplus in excess of that needed to pay the monthly annui- 
tants be accumulated in the hands of the trustee until the termination of 
the trust. 


The next of kin argues that since the testator did not direct the 
trustee to pay and turn over all the net income to the annuitants, that they 
are only entitled to the stated monthly amounts. 


The testator by not using words of limitation or restriction on the 
term "net income," intended that the annuitants should receive the entire 
net income. The same is true where the testator directed payment of the 
expenses of administration and debts. He did not have to direct payment 
of all expenses of ‘administration or all debts. The terms standing by 


themselves mean all and/or entire. j 
2, 
The next of kin, Charlotte S. Holtman, argues at page 38 of her brief 


z Citing Presbrey v. Simpson, 1923, 53 App. D.C. 358, 290 F. 333; Kennedy v. 
Alexander, 1903, 21 App. D.C. 424. 
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that in Article Fifth the surplus income is directed to be retained in the 
hands of the trustee "until the termination of the trust," and thereafter 

the testator made no disposition of the surplus income. Appellants agree. 
The reason he made no disposition of said surplus income was that he had 
already disposed of the net income in Article Second and there was no 
need to restate the bequest. | 


Il. Reply Brief of Appellants in No. 18,303 
to the Riggs National Bank of 
Washington, D. C., Trustee 


The trustee attempts to justify its conduct and actions by saying 
that such action’was done upon the advice of counsel and that had it failed 
to file the claims for refund and the suit, the tax claims would have been 
barred by the statute of limitations. These defenses are of no help to the 
trustee. The trustee could have filed a waiver and entered into an agree- 
ment with the Internal Revenue Service to extend the time in which to file 
claims for refund, thereby giving itself adequate time to perform its 
proper fiduciary obligation, including that of notifying the annuitants of 
the action it proposed to take. Although seeking the advice of counsel has 
some mitigating effect in tending to show the use of reasonable care by 
the trustee, the final decisior was that of the trustee and it cannot shirk 
its responsibility by saying the action was done on the advice of counsel. 
Bogert, in his thesis on trusts, states as follows: 


"While the taking of advice of counsel or other special- 
ist has some effect in tending to show the use of reasonable 
care by a trustee (citing authorities), it is not conclusive 
(citing authorities). The trustee has a duty to examine the 
opinion of the specialist so far as the ability of a reasonab- 
ly intelligent man would permit and to exercise what judg- 
ment he can as to its soundness. .. . It may be that in a 
given case it was not reasonably prudent to act in a particu- 
lar way, even though competent advisors urged the trustee 
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to take such action. The trustee cannot shift the burden of 
decision to the shoulders of others."? 


YA 
The trustee at page ®® of its brief asks the question: 


"What would have been the practical effect of a consul- 
tation between the trustee and all of the annuitants and bene- 
ficiaries of the trust prior to the filing of claims for refund 
of federal fiduciary income taxes?" 


The answer is very simple. Firstly, the trustee would be properly 
performing its fiduciary duty of advising the interested parties of its ac- 
tions and positions. Secondly, it was the trustee's duty to make the bene- 
ficiaries understand the effect of its proposed action and the position it 
was taking. Thirdly, perchance, one of the beneficiaries would have in- 
formed the trustee of its fiduciary duty to seek the court's aid in constru- 
ing the will, if the trustee felt it was in a dilemma. 


When the trustee was initially faced with the tax refund problem, it 
should have sought the aid of the court. This it did not do. It proceeded 
to file claims for refund without giving notice to the parties. It, at the 
time, chose to represent the interests of the charities against the remain- 
ing beneficiaries. 


The trustee states at ans of its brief that the annuitants have not 
contended that it has used its trust capacity in an unauthorized manner. 
The annuitants disagree with this statement. The trustee, by taking sides, 
by representing the interests of the four charities and by requesting the 
United States Court of Claims to construe the will of Joseph S. Justh with- 
out notification to all parties concerned, used its trust capacity in an un- 
authorized manner. 


At page # of its brief, the trustee contends that the action which it 
filed in the lower court to construe the will of Joseph S. Justh would have 
been premature if it was not for the tax problem. These appellants agree, 


Bogert, Trusts and Trustees, chapter 26, Sec. 541, p. 452 (2nd ed., 1960) 
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but when did the tax problem first arise? Not in 1963, nor in 1957 when 
suit was filed in the United States Court of Claims. It arose in 1954. 


That was the time when the trustee should have come to the District 
Court for instructions. 


The trustee, who holds itself out to the public as being an ‘expert 
in the field of trusts and administration, says that it exercised its best 
judgment when it filed claims for refund and represented the four chari- 
table organizations against the remaining beneficiaries without notice. 
The trustee's judgment was in total disregard of its fiduciary duties and 
no amount of good faith will excuse them. Bogert states in this respect 
the following: 


"Good faith on the part of the trustee is not a defense 
against a claim of disloyalty. The ignorance or innocence 
of the trustee is irrelevant in deciding whether the act was 
disloyal, although it may be of some influence in determin- 
ing the relief granted to the cestui (citing authorities). 


"Tt is also immaterial whether the beneficiaries of the 
trust were financially damaged or not (citing authority). 
Naturally if there was no loss to them from the disloyal act, 
they may see fit to raise no objection to it, but the election 
is theirs. They alone (or successor trustees representing 
them) have the power to repudiate the disloyal act or to treat 
it as unobjectionable. The disloyal trustee has no choice 
in this matter."3 


These appellants, due to the trustees action and conduct, have lost 
all faith and confidence in the trustee, and as annuitants and legatees un- 
der the will of Joseph S. Justh, they respectfully submit that the trustee 
must be removed and ordered to give an accounting. 


——— a 


3 Id., Sec. 543, pp.-479, 480. 
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IIL Brief of Appellees in No. 18,302 


Initially, the charities argue that the will is unambiguous in that it 
reveals a clear intention to include surplus income in the net proceeds 
directed to be distributed on the termination of the trust. The appellant 
annuitants in No. 18,303 agree that the will is unambiguous but not for the 
reason advanced by the charities. Rather to the contrary, said annuitants 
contend that the will reveals a clear intention to exclude surplus income 
from the net proceeds directed to be distributed on the termination of the 
trust. 


The second paragraph of Article Fourth reads as follows: 


"After payment of its commission and the fees and ex- 
penses incident to such sale I direct the net proceeds shall 
be disposed of as follows:" 


Each of the third through the fourteenth paragraphs of Article Fourth desig- 
nates the quantum and recipient of a specific bequest which is to be paid 
from the net proceeds referred to in the second paragraph of Article 
Fourth. 


If the contention of the charities, viz., that the term "net proceeds" 
appearing in the second paragraph of Article Fourth includes accumulated 
surplus income, is correct, then the charities must admit that such accumu- 
lated surplus income is charged with payment of the specific bequests set 


forth in Article Fourth. The charities are not only remiss to make such 
admission, they categorically state at page 92 of their brief in No. 18,302 


that application of accumulated surplus income to the satisfaction of the 
specific bequests is expressly prohibited by the provisions of the twenty- 
first paragraph of Articl2 Fourth which reads as follows: 


In the event the net proceeds from the sale of said 
property shall be insufficient to pay the amount specifical- 
ly set forth above to the individual beneficiaries, then I di- 
rect that said payments shall be proportionately reduced to 
such an extent as may be necesSary.. - rs 
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The charities in simultaneously espousing such inconsistent positions 
would, so to say, "have their cake and eat it too." In arguing that the 
twenty-first paragraph of Article Fourth precludes application of surplus 
income to satisfaction of the specific legacies, the charities, in effect, 
destroy any efficacy which might otherwise have attached to their inter - 
pretation of the term "net proceeds" appearing in the second paragraph 
of Article Fourth. 


Since the twenty-first paragraph of Article Fourth clearly prohibits 
utilization of surplus income to satisfy the specific bequests, and the 
charities agree that such is its purport, it inexorably follows that the 
term "net proceeds" appearing in the second paragraph of Article Fourth 
cannot be given the interpretation advanced by the charities, an ‘interpre- 
tation which would necessarily authorize utilization of surplus income to 
satisfy such bequests. | 


Hoist with their own petard with respect to their contention that the 


term "net proceeds" in the second paragraph of Article Fourth includes 
surplus income, the charities, alternatively, argue that the will is ambi- 
guous and, properly construed, must be read to direct the distribution of 
surplus income as part of the remainder. 


The appellant annuitants in No. 18,303 do not concede that ithe will 
is ambiguous with respect to the term "net proceeds" appearing in the 
second paragraph of Article Fourth. They do agree with the charities 
that the presumption against partial intestacy required the lower court to 
find that the testator died testate as to the accumulated surplus income 
but not for the reasons advanced by the charities. 


The charities contend that the aforementioned presumption should 
be relied upon to hold that the term "net proceeds" appearing in the sec- 
ond paragraph of Article Fourth, the trust termination clause, refers to 
the entire trust estate, including accumulated surplus income, rather 
than just the proceeds deriving from the sale of the real property. 


However, this contention is only a reiteration of the initial argument 
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advanced by the charities, viz., that the term "net proceeds" includes 
both the proceeds of the sale and surplus income. Nothing is added to 
the substance of their initial argument by resort to this presumption, nor 
does resort to same remove the basic defect inherent in that argument. 
If, as contended by the charities, application of the presumption would 
enable the term "net proceeds" to be interpreted as including surplus in- 
come, they are still confronted with overcoming the inconsistency of the 
several positions they must assume relative to charging or not charging 
the surplus income with payment of the specific bequests. Reliance upon 
the presumption against partial intestacy is not a panacea or cure-all for 
the ills attending the argument of the charities. 


The charities in their alternative argument finally contend that Ar- 
ticle Fourth is in effect a general residuary clause and, as such, effects 


passage of the accumulated surplus income to them as the ultimate re- 


mainderman. 


A condition precedent to advancing this argument is that the chari- 
ties assume the term "net proceeds" appearing in the second paragraph 
of Article Fourth does not include surplus income. 


After making this assumption, the charities go on to interpret the 
term "remainder of said proceeds" appearing in the sixteenth paragraph 
of Article Fourth as including the surplus income. In so doing they disre- 
gard and fail to give any meaning or effect to the descriptive adjective 
"said" appearing in the term "remainder of said proceeds." 


The insertion of this descriptive adjective immediately preceding 
the word "proceeds" cannot be disregarded. The adjective "said" is de- 
fined as "beforementioned” in legal style and any interpretation of the 
noun it qualifies requires the interpreter to refer back to where the same 
noun appears in a preceding portion of the instrument being interpreted. 


A reading of the will reveals that the word "proceeds" appearing in 
the sixteenth paragraph of Article Fourth, as qualified by the adjective 
"said" can only refer to the word "proceeds" appearing in the second para- 
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graph of the same article. However, since the word "proceeds" appear - 
ing in said second paragraph means "net proceeds" and "net proceeds," 
admittedly, does not include surplus income, it must logically follow that 
the term "remainder of said proceeds" appearing in the sixteenth para- 
graph of Article Fourth does not and cannot encompass or include such 


surplus income. 


Accordingly, the charities' argument in the aforegoing regard can- 
not be sustained. 


Respectfully submitted, 


JAMES S. GARDINER 
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1053 National Press Building 
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